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BENCHNARKING TECHNOLOGY
COSTS IN CIVIL LITIGATION:

DON'T SPEND NORE
THAN YOU NEEDTO

By Sandra Potter

~ ~he use of technology to manage data and particularly electronic evi-

dence continues to transform the way information is collected, man-

aged and utilized in civil litigation Some Canadian lunsdictions (such
as British Columbia) have introduced practice directions on this subject The
Canadian judicial Council has pubhshed national standards to be used by
those jurisdictions that have not issued their own practice direction 'hese
initiatives cover thc exchange of electronic information between thc parties
and the court and the conduct of electronic trials using electronic documents
includmg, for example, documents scanned from hard-copy material and
photographs. The intent is to maximize the benefits of using the technology
for both the parties and the courts

This article pertains to benchmarlung in the sense of the application of a
standard used to measure a process against alternative processes "Bench-
marking" as used in a business setting also involves adopting and adapting

any functions or procedures shown to be more effective We wdl discuss the
benchmarlung of technology costs mvolved in civil litigation in British
Columbia

In 2006 the B,C. Supreme Court issued a practice direction for the use
of technology in mvil litigation matters. It has now been followed by thc
adoption of the "Sedona" pnnciple of proportionality in the new Supreme
Court Civil Rules The Sedona Canada Pnnciples pertaining to e-discovery
in civil litigation matters consist of guidelines designed to facilitate discov-

ery of electronically stored information In particular, they attempt to pro-
vide for an e-discovery process that takes into account the pnnciple of
proportionality.

Whde British Columbia's electronic evidence practice direcuon outlines
the basic type and format of the electronic information to be exchanged and

supplied to the court, it docs not provide a guideline as to the costs of such

technologys That is an area where benchmarldng will help to fill the gap The
only reference in the practice direction to costs relates to recovery of "reason-
able" costs for the preparation of electronic evidence
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3 Costs

3 1 The reasonable costs mcurred in compltung with dus Practice Duection,
including the expenses of retaming or uuhzmg necessary extenial or in-
house techmcal consultants, may bc daimed as costs that Tvere proper or rea-
sonably necessary to conduct thc proceeding withui thc meamng of Rulc 57

3 2 Where this Practice Dirccuon applies and sublcct. to any order of the Court,
ivork vihich might reasonably have been undertalcen m accordance with the
Default Standard or an existing agreed Protocol or a Court ordered Protocol,
but which is undertaken otherwise than in accordance vnth the Default
Standard or an agreed or Court ordered Protocol, as the case may be, wdl
generally not be treated as bemg costs that were proper or reasonably neces-
sary to conduct the proceeding within the meaning of Rule 57

Parties that adopt and comply vvtth the practice direction will generally have

their costs protected, as such expenditure will appear to be reasonable and nec-

essary However, there can be a disparity between what might be deemed a rea-

sonable cost for the collection and management of electronic data and the
actual costs incurred by thc parties. Therein hes the current nsk the cost a

parxy incurs in the conduct. of an elcctromc discovery taslc may later be deemed

mappropnatc and thus irrecoverable pursuant to an order for costs
In some provinces, such as British Columbia under the current costs

regime, firms that contract out the work of processuig electronic evidence are

in a good position to recover the amount that they pay as a taxable disburse-

ment, whereas a hrm performing the same functions in-bouse may have

problems recovering the same amount. This situation has arisen in other
Commonwealth jurisdictions such as Australia and England, and the intro-

duction of cost guidelines and benchmarks in those jurisdictions has helped
level the playing field

Corporations have used benchmarking for years to render their busmesses

more cost-competitive They use teams of people to review all their processes
and consider how to do them better The process is ongoing and reiterative

Comparisons are constantly made with best practices in order to drive
improvement

There is good. reason why technology-related costs of civil htigation should
be benchmarlced in a similar manner Such a process would

I provide a guide for the assessment. of costs incurred in technology-
assisted litigation,

2. ensure that law firms that do this type of work in-house can recover
the assomated costs for then chent if they virin the case, and

3 provide a guideline to firms and clients alike as to how the registrar in

an assessment hearing will rule, and provide a predictive costing
model
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It should be noted that benchmarks evolve and therefore must constantly
bc updated The contutumg improvement in technologies and competitive
pressures generally apply a doivnward cost trend For example, m 1995 the
average cost. of performing optical character recognition was about $2 00 a
page. Now it is under five cents

BENCHMARKING IN BRITISH COLUMBIA
The benchmark model includes a sample table (Table I) which outlines the
tasks involved at each of the key steps. This table once wrdtten was tested in
B.C through a number of workshops with the legal profession and meeungs
ivith various members of the judiciary. A more detailed spreadsheet. model
was then created, with the necessary elements and calcidations in place to
allow the model to bc refmed and updated as required The costs used in this
spreadsheet were collected for British Columbia.i

The model provides a structure for considenng thc following

I the analysis of litigation processes using technology;

2. a determmation of where costs are already covered by a tanff, and

3 a companson with costs available from commeriaal service-providers

The services in Table I on the folloviang page represent a typical mix of
tasks t.o be considered m the benchmarlong process. They have been summa-
nzed and ordered in a way that reflects the typical workflow and methodol-

ogy that applies to electronic Eflsclosurc and e-hearings

BENCHMARK METHODOLOGY
Under the guidance of the B C. Supreme Court, namely Mr. Justice Elliott
Myers and Mr Justice David Masuhara (head of the Supreme Court of
Britxsh Columbia IT Committee), and a group of Iavvyers, htigation support
speciahsts and paralegals got together to run the benchmarlimg exercise

'he

topic areas described in Table I were expanded to create a list of spe-
cific tasks generally related to electromc discovery This expanded list was
validated with a representative panel of lawyers and consultants from vvrthin

a number of the larger law firms. Once these tasks had been allocated (or not)
against the existing tanff, those that ivere not covered in the existing tanff
were grouped together in related tasks These tasks and items were then cir-
culated to a number of leading legal technology service providers to obtain a
hsted average cost for each of the tasks descnbed This mformation was then
used to validate the spreadsheet model.

The spreadsheet model is used to calculate a cost median by ignoring the
highest and lowest costs and then determining the average of the remaining
quotations Spreadsheets were used to produce the sample scale fee table on
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TABLE I

10

12

14

Electronic Task List (Summary)

Document Preparation

Database Creation

Numbering (Electronic Bates)

Scanning

Oblective Coding

Processing Electronic Files

Database Management

Determination of Production Set (Legal Analysis)

Pro) ect Management

Examination for Discovery

Common Trial Book Preparation

Hearing Preparation

Hearing

Appeal Preparation

the following page This is a sample of items detailed in the task list that were
used to regroup together a number of related tasks mto a single and easy-to-

apply scale fee

PROPOSED COST ITEMS
The table on the following page reflects the scale items proposed for B.C.E

CONCLUSION
This scale has now been presented to the B C. Supreme Court Rules Com-
mittee for further consideration and in the hope that it may adopt these as
guidehnes or tanffs in the future. In the meantime these proposed bench-
marks are offered as an indication of typical costs for use by law fnms in
B C. It is hoped that they may be of some use in plannmg and reviewing
costs and ultimately m reducing the cost of modern litigation They should
assist in ensunng that law firms and their clients receive good value for
money
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PROPOSED COST ITEMS

Item

D

Description

Management of case information, tncluding
agreement of protocols, database design and
administratton, project management, quality
assurance and system management —per
document/item

Preparation of hard copy documents,
scanning, numbering, database creation and

objective coding —per document/item

Gathering and collectrng documents
(electronic only as hardcopy is already
covered in current tariff 1 lb or 1 lc), including
pre-culling and analysis of electronic data
Current tariff should be apphed on a per gig
basts, e g, Scale B—$ 110per gig or Scale
C—$ 170 per gtg

Processing of electronic files, mcluding

extraction, conversion, automated indexing,
automated record attachment of attachments,
automated numbering and de-duphcation of
data and any required manipulation of data to
conftrm with agreed protocol —per gigabyte
charge based on the scale used, e g., $ 110 for
Scale B, $ 170 for Scale C

Copy to compact disc-
for the first compact disc
for each copy of compact disc thereafter

Charge

$10

$ 110
or $ 170

$110
or $ 170

$300
$15

END NOTES

1 Online (http//wnuvclc-ccm gc ca/cng-

hsh/nevvs en aspiselMenu=news 2008
0620 en*sp&

2 Online &http //wvtw Jexum umontreal

ca/e-discovery/documents/SedonaCanada
1'rmciple601-08 pdf&

3 Onhnc (http //wwtv courts gov bc ca/

supreme court/practice and proc.edure/

prac.tice dnections aml notices/elec-
tronic eviilence prolcct/Electromc%20
Evidence%20luly/o201%202006 pdf &

These hgurcs were collei.ted from various

bureau service busmesses th*t provide ht-

igation support to Jaw hrms in 8 C, tern

porary employment. agencies that orgaruze

stafl'o undctxafce p*ralcgal woik for law
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firms and liureaus in B C, real cerate
agent& that have prope&2&es ti& let in down-

town Vancouver, anil IT businesses that
hire out equipment and teduucal support.
to law firms or bureaus in B C
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