








ships or employees is appropriately dealt with.

Although some may hope that the new administrative penalty regime
will make the task of administering and enforcing violations of the
Act easier, it is clear that it also has the potential to occasion greater
administrative and financial burdens on persons and corporations
which own and operate ships.

CASE SPOTLIGHT

Timberwest Forest Corporation v. Pacific Link
Ocean Services Corporation, 2008 FC 801

n Timberwest Forest Corporation v. Pacific Link Ocean Services

Corporation, 2008 FC 801, the Federal Court of Canada recently

held that ship owners, masters, officers and stevedores that
participated in the carriage of cargo as independent contractors
could benefit from a waiver of subrogation clause in an insurance
policy, despite the fact none of them were parties to the insurance
contract.

The matter concerned a subrogated claim for damages pursuant to
the loss overboard of part of a shipment of logs during a voyage
between British Columbia and California. Briefly, the events
leading to the litigation are as follows. Timberwest sold logs
to a company in California, who contracted with Pacific Link to
carry the logs from British Columbia to its destination. For this
purpose, Pacific Link chartered a tug and a barge from two related
companies. The people who loaded the logs and operated the tug
were employees of the related companies not of Pacific Link.
Timberwest held an open marine cargo insurance policy which
covered the risk of loss of the logs. Neither Pacific Link nor any
of the co-defendants were parties to the insurance contract. One
of the explicit insuring conditions of the insurance policy was a
waiver of subrogation clause in favour of the carrier, Pacific Link,
for which Timberwest paid an increased premium. After the loss
occurred, the insurer indemnified Timberwest and thereafter, in
spite of the waiver of subrogation clause, instituted a subrogated
claim for damages against Pacific Link. The insurer as subrogee
of Timberwest also sued the companies that owned the tug and the
barge, the master of the tug and the individuals who loaded the logs
on board the barge.

Pacific Link was unaware of the terms of the insurance policy until
litigation was commenced. Pacific Link and its co-defendants
argued that the insurer should not succeed with its claim because it
forfeited the right to pursue the claim against them after issuing the
policy to Timberwest with a waiver of subrogation clause in favour
of the carrier described in the policy as Pacific Link. One of the

main issues that arose in the course of the litigation was whether
reference to Pacific Link in the insurance policy was limited to
Pacific Link as such, or whether that reference also extended
to the co-defendants in their capacity as, masters, officers and
stevedores concerned in the carriage of the cargo. If it did, the
co-defendants argued, they should also benefit from the waiver of
subrogation clause.

The Court, after considering the documentary evidence and
Timberwest’s and the insurer’s conduct during negotiation of the
policy wording, found that they intended the policy’s insurance
benefits, including the waiver of subrogation, to extend to all those
who were involved in the contract of carriage. Accordingly, the
Court held that all of the co-defendants were additional insureds
to whose benefit the waiver of subrogation clause extended.

In London Drugs v. Kuehne & Nagel International Ltd, [1992]
3 S.C.R 299 the Supreme Court of Canada decided that the
employees of a contracting party could rely upon exculpatory
clauses in their employers’ contract. In this case the Court had
to consider whether that principle applied to employees of a
subcontractor of the contracting party. The Court considered
whether the extension of this benefit to the co-defendants
constituted an incremental development of the common law,
which a Court was permitted to effect, or whether it was in fact
a substantial change to the law that was best left to Parliament to
resolve. In deciding that such an extension was permissible, the
Court noted that in maritime matters efforts to avoid exemption
and limitation clauses by suing the opposite party’s servants, agents
and subcontractors have always been frowned upon, and that it
was sound commercial practice to attempt by way of contract,
to protect employees, servants, agents and subcontractors who
actually perform a maritime contract.

The Court further voiced the opinion that since Timberwest paid
good and valuable consideration to the insurer to insure all the
defendants as additional insureds and waive subrogation against
them, it would be an affront to commercial reality and good
insurance practice to allow the insurer to sue its own insureds
to recover losses covered by the policy. It concluded that in
the circumstances it was therefore an appropriate case for it
to incrementally change the common law to comply with the
commercial reality, justice and fairness of the circumstances.
Furthermore, in the Court’s view, such a change would be
consistent with the reality that servants, agents and subcontractors,
if the language or circumstances so permit, should benefit from
contractual clauses stipulated for their benefit and an insurer
should not be entitled to pocket premium without risk.

A Notice of Appeal has been filed.
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