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will be paid should consider early ship arrest, including 
sisterships, or even cargo on a ship, to obtain security 
in appropriate jurisdictions. In debt collection, the early 
bird gets the worm.

One-ship companies often become insolvent, raising 
the question of whether unsecured, unpaid claims 
against them can be collected from the Protection and 
Indemnity Clubs which insure many of their members’ 
liabilities. Non-marine claimants are familiar with 
legislation governing third party rights against insurers 
in Canada and other jurisdictions, including the UK, 
in which insurers of a defendant liable for an insured 
claim may be sued directly by a judgment creditor, even 
if the insured judgment debtor is insolvent. However, 
in marine claims, particularly involving P&I Clubs, this 
remedy is probably useless for creditors. It is important 
to recall the decision of the House of Lords in 1990 in 
Fanti and Padre Island, holding that the UK legislation 
does not overcome the “pay to be paid” clause in most 
P&I Club rules. In that case, insolvent shipowners could 
not pay claims to a creditor to satisfy the “pay to be 
paid” condition precedent to P&I Club indemnification, 
so the claims went unpaid.

The principle in Fanti and Padre Island was approved 
in 2002 by the Canadian Federal Court of Appeal 
in Conohan v. Cooperators. Any marine creditor 
attempting to challenge the effect of Fanti and Padre 
Island in any jurisdiction should expect the P&I Clubs to 
strongly resist that effort.

In order to best attempt to overcome the problem of 
collection, security should be obtained by arresting, or 
threatening to arrest, a ship, or cargo, and obtaining, 
if possible, a reputable P&I Club letter of undertaking 
to pay the claim, regardless of any defences the P&I 
Club has to a claim by its shipowner-member.  Less 
common, in some circumstances, security for some 
types of marine claims might also be posted by non-P&I 
Club marine liability insurers. With this security in place, 
the claimant may then be assured that funds will exist 
to pay a future judgment when obtained.

Hope Air -  
Helping someone’s life  
take off and soar

The Alexander Holburn Aviation 
Group is pleased to announce 
our new partnership with Hope 
Air.

Hope Air is a national charity that 
helps Canadians access medical 
treatment when they cannot afford 
the cost of airfare. Since 1986, 

Hope Air has arranged more than 56,000 flights for 
people in need through the generous support of many 
of Canada’s national and regional airlines, who donate 
seats, plus hundreds of volunteer pilots who donate 
their time and aircraft.

To help cover taxes, security and airport improvement 
fees, fuel levees and administration costs, Hope Air has 
created the Adopt a Flight Program. For $125 per flight, 
individual and corporate donors can be a part of helping 
a child or adult receive the medical care they deserve. 

In support of this program, Alexander Holburn is proud 
to sponsor a total of 24 flights this year.

To find out more about Hope Air, the Adopt a Flight 
Program or to get involved, please visit  
www.hopeair.org. 
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