


e memberships in co-operative associations

e units in a resort property (sharing in the
rental profits for the whole building or
property)

Reporting Issuers

BC securities legislation contains many provisions
that apply only to reporting issuers. A reporting issuer
includes any issuer that has:

o filed a prospectus and obtained a receipt
for it from the BC Securities Commission

e merged with a reporting issuer by a
business combination or takeover bid

e previously had its securities listed on a BC
stock exchange

e received an order from the Commission
designating it a reporting issuer

A reporting issuer must provide information about

its affairs on a regular basis to the Commission,

its security holders and the investing public. If your
organization is not a reporting issuer, you do not have
to comply with the public disclosure requirements. For
more specific detail please see a copy of the Securities
Act for a definition of Reporting Issuer.

Every issuer must comply with the registration and
prospectus requirements or be able to rely on an
exemption from those requirements. If you do not
comply with the requirements and you are not able to
rely on an exemption from them, you are violating BC
securities laws. This may result in penalties such as
severe fines or the shutdown of your operations.

Exemptions from Reporting Issuer requirements

The Commission recognizes that the prospectus and
registration requirements, which serve to protect the
investing public, are not always necessary. For example,
people who are related to the principals of an issuer

may not need the information provided in a prospectus
before they buy securities. For these reasons, the
Commission provides exemptions - exceptions by which
individuals and companies are freed from registration
and prospectus obligations. You can use these
exemptions to create your organization, reward your
employees, raise money to finance the development of
your business, and reorganize or sell your business.

The Commission provides a number of exemptions from
the registration and prospectus requirements. These
include:

e private issuer exemption

o family, friends and business associates
exemption

o employee, director, officer and consultant
exemption

e accredited investor exemption
e $150,000 exemption
o offering memorandum exemption

You do not have to apply to the Commission to use any
of these exemptions. You do have to ensure that you
meet all of the conditions of the exemption. Please note
the following descriptions:

1. Private issuer exemption

By using the private issuer exemption, you can issue
securities to form your organization and you can

sell securities in any amount without any disclosure,
provided these trades are only to the following:

e directors, officers, employees or control
persons of the issuer

o family members (spouse, parent,
grandparent, sister, brother or child) of
the directors, senior officers or control
persons, close personal friends or close
business associates of the directors,
senior officers or control persons
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e current security holders

o family members of the selling security
holder

e accredited investors

You do not have to report the use of the private
issuer exemption to the Commission. However, you
should keep a record of all the persons you have sold
securities to and note how they fit the terms of the
exemption.

A private issuer means a person that:

e is not a reporting issuer, mutual fund or
pooled fund

¢ has less than 50 security holders,
excluding employees and former
employees

e has restrictions on the transfer of its
securities in its articles, memorandum,
bylaws or its shareholders agreement

e has sold its securities only to the persons
in the bulleted list

If you issue or sell securities using the private issuer
exemption, the purchaser should be aware that the
securities are subject to resale restrictions. These
resale restrictions are outlined in the issuer’s articles,
memorandum, bylaws or its shareholders’ agreement.
Generally, this means that the purchasers must obtain
approval from the private issuer’s board of directors
before selling their securities.

Many issuers remain private issuers and never have to
use any other exemption. But if you no longer fit the
private issuer criteria, you cannot use this exemption.
Perhaps you have sold securities to someone not

listed in the private issuer exemption. Once you lose
your private issuer status, you cannot regain it. For

this reason, it is important that you keep track of the
number of your security holders and ensure that you sell
securities only to the group listed in the exemption.
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What happens if you lose your “private issuer” status?

If you lose your “private issuer” status you do not

have to automatically file a prospectus and you do not
automatically become a reporting issuer. Many issuers
intend to become public companies in the future, but
aren't ready for that step yet. The following exemptions
(#2 - #6) are available for an issuer that is in the “non-
private, non-reporting” phase of development.

In fact, these exemptions are available for any type of
issuer, whether they are reporting or non-reporting.
However, if a private issuer uses these exemptions, it
may unintentionally lose its private issuer status. Also,
any issuer using these exemptions must file a report of
exempt distribution with the Commission.

2. Family, friends and business associates
exemption

Under this exemption, you can sell securities in
any amount without providing any disclosure to the
following:

e adirector, senior officer or control person
of the issuer

e afamily member (spouse, parent,
grandparent, brother, sister or child) of a
director, senior officer or control person of
the issuer

e aclose personal friend or close business
associate of a director, senior officer or
control person of the issuer

There is no limit on the number of purchasers or

the amount of money that can be raised using this
exemption. However, if you use this exemption to sell
to a large number of purchasers, the Commission may
question whether all of the purchasers are really family,
close personal friends or close business associates.

3. Accredited investor exemption

Under the accredited investor exemption, you can sell




securities to an accredited investor in any amount 5. Employee, director, officer and consultant

without providing any disclosure about the issuer. exemption
There is no limit on the number of purchasers or
the amount that can be raised using the accredited Under this exemption, an issuer can sell securities
investor exemption. in any amount without providing any disclosure to its
employees, directors, senior officers or consultants,
An accredited investor includes: provided the purchaser is buying the security
o voluntarily. This means that the purchaser has not
o financial institutions been persuaded to buy the security due to a promise

that he or she will be, or will continue to be, employed,

e registered advisers or dealers appointed or engaged by the issuer.

e pension funds

«  mutual funds selling only under a 6. Offering memorandum exemption
prospectus or to accredited investors
or persons buying at least $150,000 of The offering memorandum exemption allows an
securities issuer to sell its securities to anyone, regardless of
their relationship, wealth or the amount of securities

e corporations, limited partnerships, trusts
or estates having net assets of at least
$5 million This exemption can only be used by an issuer selling

its own securities. A security holder who wants to sell

cannot use it.

purchased.

e individuals who have at least S1 million
in financial assets (cash and securities)

before taxes. (In calculating an individual's Under this exemption, the issuer can sell securities
financial assets, any outstanding loans in any amount to anyone, provided that before the
incurred to acquire those assets must be purchaser signs the agreement to purchase the
deducted.) securities, the issuer:

e individuals whose net income before e obtains a signed risk acknowledgement
taxes exceeds 3200,000 (or S300,000 form from the purchaser, and
combined income with spouse) in each
of the two most recent years and who e delivers an offering memorandum,
reasonably expects to exceed that net prepared in the required form, to the
income in the current year purchaser

e individuals who have at least $5 million in Note that you must file the offering memorandum
net assets with the Commission within 10 days of selling the

securities.

4. $150,000 exemption

For more information on this article, please contact

Under the $150,000 exemption, you can sell )
> N Y Patrick S. Cleary at pcleary@ahbl.ca.

securities to anyone without providing any disclosure
to the purchaser, provided the purchaser buys at least
$150,000 worth of securities.
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