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ife just got a little eas-
ier for those looking
-2 ito sue you.

Until recently, the existence,
the amount and the coverage
afforded by your insurer have
always been non-compellable
facts in litigation. An insur-
ance policy was considered an
asset, much like your home or
your investments, and there-
fore not relevant to the issues
in the lawsuit unless and until
ajudgment had been obtained
against you.

A recent amendment to
the rules governing the pro-
duction of documents in
court has changed that. While
you are still not required to
provide a plaintiff with an

inventory of your other assets,

you are now required to dis-
close any insurance policy
under which your insurer
may be liable to satisfy or
indemnify a judgment.

Moreover, the scope of
examination for discovery has
been expanded to specifically
allow examination of you on
the existence and contents of
those producible insurance
policies. In addition, exami-
nation of you is permitted on
the amount of money avail-
able under a policy as well as
any “communications” deny-
ing or limiting liability under
the policy.

Strangely enough, infor-
mation concerning insurance

policies 1s not to be disclosed
at trial unless that informa-
tion is relevant to the action.
For the most part, therefore,
the only purpose of the dis-
closure of policy information
will be to assist a plaintiff’s
counsel in pre-trial settlement
negotiations or in a determi-
nation of whether to proceed
to trial at all. In other words,
these amendments are not in
any way designed to enhance
the court’s ability to justly
resolve disputes.

This change in the rules is
questionable on a number of

grounds, not the least of which

is that 1t is hard to imagine a
pre-trial settlement by com-
petent counsel that would not

involve a disclosure of policy
information if the plaintiff
was considering compromis-

,c?ﬁn&g its claim due to defence

arguments of impecuniosity
or lack of insurance.

Arguably, therefore, the
amendments are unneces-
sary. Moreover, it is diffi-
cult to discern a principled
basis for these amendments.
Uninsured defendants are not
required to disclose their abil-
ity to defend a claim or fund
a judgment. Only defendants
who have had the foresight to
purchase insurance to assist
in their own risk manage-
ment are affected by these
changes in the rules govern-
ing disclosure.

These amendments may
introduce new problems for
defence counsel and insurers
in certain actions. For exam-
ple, they foreclose defence
counsel’s ability to use policy
information at a time and
place most advantageous to
the settlement or other reso-
lution of a claim. Further, it 1s
likely that the early disclosure
of policy limits to plaintiffs

will affect the manner in

which some plaintiffs’ coun-
sel will litigate claims that
could exceed policy limits. In
particular, insurers are likely
to face more offers for policy
limits as counsel attempt
to induce insurers to settle
claims, rather than face the
prospect of a bad faith claim
from their own insureds if
there is any risk that a trial
judgment could exceed those
policy limits. |
The new rules apply to all
litigation currently under-
way, regardless of the stage to
which the litigation has pro-
gressed. In fact, even for those
actions currently in trial, the

obligation to disclose this
documentation likely arises.

This type of insurance
disclosure provision is not
unheard of in Canada.
Ontario has had provisions
similar to these in place since
1990. However, the Ontario
provisions do not go as far as
the recent B.C. amendments,
in that Ontario’s do not per-
mit examinations for discov-
ery on cornmunications with

................................................

respect to denying or limiting
liability under an insurance
policy.

Ultimately, and assuming
that disclosure of policy infor-
mation will increase the aver-
age size of settlements in Brit-
ish Columbia, the net effect
of this rule will simply be to
drive up the cost of insur-
ance. Somewhat perversely
therefore, these amendments
may result in decreasing the
number of insured defen-
dants, as increasing insurance
premiums may encourage
the use of other risk manage-
ment strategies designed to
protect assets such as unin-
sured shell companies. B
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