How much protection does a written change order requirement in
your contract provide? When used properly, quite a bit.

By Norm Streu & Resecca BeatcH

written change order requirement forces both the owner and
the contractor to assess the scope and cost of extra work as
oon as the issue arises. By requiring an immediate discussion,

the goal is future disputes are avoided. Because there can be numerous
change orders on any given construction project, it is important that
any issues are resolved at an early stage. Unauthorized extras form the
basis of expensive lawsuits that could have been avoided had the par-
ties immediately discussed the scope and nature of any extra work, the
cost of that work and the impact of that work on the remainder of the
project.

Enforceability

When written change order requirements are not followed, parties of-
ten find themselves in disputes regarding whether or not the contrac-
tor is entitled to be paid for that work. Courts in British Columbia have
upheld written change order clauses when assessing whether an own-
er or contractor is responsible for the cost of extra work. Generally, if

a contract contains a written change order requirement, a contractor is
not entitled to the cost of extra work unless it complied with the writ-
ten notice requirements.

What To Include In Written Change
Orders

To avoid disputes down the line, it is essential a written request for a
change order contains all necessary information to identify the com-
plete scope and total cost of the work. The first step is to ensure the
owner is made aware of the extra work before it commences. All the re-
quired extra work should be carefully and completely described so that
down the line there can be no argument with respect to what was in-
cluded in the change order.

Once the owner is made aware of the extra work, it is important to
correctly determine the cost of the extra work. Contractors and owners
should ensure their calculation of the cost of the extra work includes all
direct costs, such as labour and materials. In addition, where possible,
a change order should outline indirect costs, such as delay and impact
on other work. Where scheduling is an issue, the change order should
reference the amount of extra time required to complete the work.

_ What Happens When The Written Change
Order Requirement Is Not Met?

In reality, there are times when a contractor is simply unable to meet
the written change order requirements. Where there is no written
change order and a dispute arises, the courts apply the following test to
determine the contractor’ entitlement to be paid: ]

1. Was the work actually extra work? That is, did it not fall within the
scope of the original contract? '

2. Did the owner give express or implied instructions that the work
was to be done?

3. Was the owner informed or aware the extra work would increase
the cost?

4. Did the owner waive the clause requiring changes to be made in
writing or did the owner acquiesce in ignoring these provisions?

1 a contractor can establish all these requirements were met for
each individual change order, then the court will award the contractor
its costs. The application of this test to each individual work order is,
however, time consuming, uncertain and somewhat imprecise. There-
fore, when it is not possible to obtain written change orders to avoid
future disputes and legal battles, contractors should consider:

« Taking all reasonable steps to ensure the owner is made aware of the
work before it begins;

« 1f the parties cannot agree on the cost of the extra work, obtaining a
written change order that recognizes the work as an extra and authoriz-
es the work, with a fair and reasonable price to be determined at a lat-
er date; and

« Keeping copies of all correspondence and notes of all meetings with
the owner regarding the extra work.

When properly applied, written change order clauses can benefit
both parties to a construction contract. By forcing an early discussion
on the scope and cost of extra work, both parties can avoid the uncer-
tainty and expense of legal action.

Norm Streu and Rebecca Beatch are members of the Construction and Engi-
neering Practice at the law firm of Alexander Holburn Beaudin & Lang LLE
If you have any questions about this article or any construction law related
issues, please feel free to call Norm or Rebecca at 604.484.1700.

AIEXANDER
Hoi8tRry BrAUDIN

(Q\QS/ANGLLP .

=

Barristers & Solicitors - Trade-mark Agents|

Law that works.

Contact Norm Streu ¢ Tel: (604) 484-1731 §
www.ahbl.ca + nstreu@ahbl.ca |
El

Suite 2700 - 700 West Georgia St. Vancouver, BC V7Y 188
(Tel) 604 484 1700 (Fax) 604 484 9700 www.ahbl.ca info@ahbl.ca H

September/Octobor 2007 CONSTRUCTION BUSINESS 51




