


767 THE ADVOCATE VOL. 67 PART 6 NOVEMBER 2009

tion wich British Columbia solely on the basis of having suffered damages
in British Columbia. In arriving at this decision, Bruce . spii{ from existing
;1ppeliate~level authority which suggﬁs&ed that suffering damage within 2

jurisdiction may be sufficient to establish a real and substantial connection.
f was injured in Alberta

For c,\'ample, in Muscut v. Courcelles, the plainuf
burt suffered the damages associated with the tort in his home province of
Ontario. The defendants resided in Alberta at the time of the accident,
although one had subsequently moved to Ontario.

In its decision, the Ontario Court of Appeal noted that Rule 17.02(h)
in Ontario allowed service out of the jurisdiction in respect of a claim for
damages sustained in Onzario as a result of a tort commitred elsewhere.
This “damage sustained” rule had been given a generous and liberal inter-
pretation in order to allow Ontario litigancs to usc their own courts o pur-
SUe COMPEnsaion for damages they had su ffered. Even though the "damage
suscained” rule is subordinate to the “real and substantial connection” rest
for jurisdiceion simpliciter, and the only connection berween the tort and
Ontario was that the plaintiff had sulfered damages in Onrario, the court
noted at para. 81 that the pluéntii‘-i“'s damages “represent a significant con-
neetion wich Ontario” and ultimately found that jurisdiccion simpliciter had
been established.

Alehough there 1s no corresponding rule in British Columbia similar to the
"damage sustained” rule in Ontarto, there is B.C. case law refleceing the posi-
tion taken by the Ontario Court of Appeal in Muscurt. In Jordan v. Schatz,?
Cumming J.A. listed a variery of "“[c]lear examples of connecting factors”
that establish a real and substantial connection, This list included the plain-
uff suffering damages wichin the jurisdiction in question. While the com-
ments of Cumming J.A. were obiter, they indicate a willingness to find a real
and substantial connection when the only connection 1s the locus of damages.

In analyzing the plztin[i[‘ql‘”s argument in Roed, Bruce J. noted that histor-
ically, a plaintiff’s residence alone was not sufficient to establish a real and
substantial connection berween the tort and the jurisdiction of residence.
However, she acknowledged that certan cases had strongly implied chat
sulfering damages within a particular jurisdiction was sufficient to estab-
lish a real and substantial connection. She assessed the impact of authori-
ties such as Jerdan and Muscuir at paras. 39 and <44

[39]... The only similar case cited by Ms. Rocd where the court assumed jurisdic-

tion is Muscitt. However, based on the discussion in that case, it is doubeful thar

the Ontario Court of Appeal would have taken jurisdiction on the Faces of the case
before me. In particular, Sharpe 1A Found that the nature and the extent of che
damages suffered by the plainci? wichin the jurisdiction was a factor and that,

unless 1t was signii'“ic;mt. the court should decline jurisdiction: Musait, at para. 79.

In this case, apars from providing a list of medical practitioners she has seen, Ms.
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Roed does not deseribe the nature of her injurics or the trearment she has under.
gone. Further, Ms. Roed deposes that she has suffered a loss of income but does
not quantify ir...

[44] Inmy view the reference to “damages” as a facror Favouring jurisdiction sim-
pliciter in Jordan and the test articulared in Morguard ave divected at the place in which
the injury actually occurs rather chan the place where the plainddlt conrinues to

expertence pain and sulfering or cconomic loss. ..
=

Bruce J. stated her ultimate conclusion regarding the outcome of the real
and substancial conpection Lest at para. 43:

431 Turning co che faces of the case before me, | find the plaintift has failed
to satisly the test for territorial comperence articulated in s (e of the
[Conrt Jurisdierion and Precedings Transter] Aer. 1 find the fact thar the platniff
continues to sulffer damages in Brivish Columbia insufficient ro cstablish a
real and substantial connection on its own. These damages are suffered in
Brivish Columbia purely as a result of the plaing(1's residence here. To find
areal and substancial connection based on these faces would be to effectively
base jurisdicrion entirely on the plaintiff s residence. As set out above, it is
well established chae 2 plaintiff's residence is not sufficient grounds for a
territorial competence.

The above-noted paragraph coneains the most tmportant development
from the Reed decision. The court effectively held chat “damages” are
incurred at the scene of an accident. The fact that a plainciff suffers phys-
tcal and ecconomic damage in his or her home jurisdiction is not sufficienc
to establish jurisdiction simpliciter.

It warranrs mentroning thac in Reed, Bruce ]. also relied hcuvily on the
fact that the plaintiff had been mjured in the Uniced States and that Amer-
ican law regarding the assumption of jurisdiction differs from Canadian
law. This may explain the split from earlier auchority such as Muscur and
Jordan. The impact of American faw relating to jurisdiction is discussed ac
paras. 41 and 45:

[417 In contrast [to cases where jurisdiccion is disputed berween provinces],
cases involving defendanes from other countries pose mare ditticult jurisdictional
issues. Because enforcement of the judgment in the l-m'cign jurisdiction is a factor
to consider in the real and substantial conneceion test, the approach e jurisdiction

raken by the ibrcign country when the connecting factor is the location of damages
is a relevant concern. Oiﬁigniﬁcnncc to the case ac hand, Sharpe LA, refers to ehe
Tw in the United Seaces on this issue ar para. 105 of Musaen

"By contrast, in other countrics, it appears that damage sustained within che
jurisdicrion is only accepred as a basis for assamed jurisdiceion in certain limired
circumstances. As discussed above. in the United Seates, the minimum cenraces
doctrine requires an act or conduct on the part of the defendant thar amounts o
personal subjection to the jurisdiction. Withour more, damage sustained in the
jurisdicrion does not satisfy the docerine.”
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{45} This is not a situation where the competing jurisdiction is another Cana-
dian province in which ease a more lenient standard may applyv. Comity requires
the court to consider the standards of jurisdiction, recognition and enforcement
that prevail in the foreign state when applying the real and subseantial conneetion

test,

THE IMPACT OF ROED

Based on the factual circumstances of Roed and the comments of Bruce . in
paras. +1 and 45, there is a chance that the Roed decision will be confined
to its facts by future courts. Indeed, Bruce J. explicitly acknowledges that
“a more lenient standard may apply ™ if the competing jurisdiction is a
Canadian province rather than a foreign country.

Nevertheless, Roed is the first B.C. decision (and perhaps the first deci-
sion nation-wide) to clearly state that sulfering damages in a particular
jurisdiction is not sufficient to establish jurisdiction simpliciter. I followed,
Roed amounts to a shift toward a more restrictive interpretacion of juris-
diceion simpliciter which contrasts with Muscust and Jordan and will lead to
the court rejecting jurisdicrion simpliciter in more cascs.

This shift will have a profound impact on B.C. residents who are injured
in other jurisdictions and subsequently receive medical trearment, expert-
ence pain and suffering, and/or suffer associated cconomic loss in Bricish
Columbia. In the absence of compelling factual circumstances linking the
tort to British Columbia above and beyonci the suffering of damages, these
litigants will be forced to pursue their actions in the jurisdiction where the
tort physically occurred.

If B.C. courts apply a more restrictive INTerpretarion of the real and sub-
stantial connection test in light of Roed and decisions in conflicts cases are
increasingly made at the jurisdiction simpliciter stage, in many cases the
court will be restricted from considering whether a transfer of proceedings
would create a juridical advantage for the defendant (a factor reserved for
che forwm convenicns analysis).®

This is particularly relevanc in light of increasing rifts between mecha-
nisms of compensation for tortious acts in different provinces. For exam-
pie, Alberta now has a minor injury cap under which non-pecuniary
damages for injuries defined as “minor” are capped ar $4,000.5 A subsran-
tial number of individuals each year suffer injuries in Alberta and return to
their homes in British Columbia, where treatment occurs and the effects of
the tort are suffered. Following Roed, these individuals will now be forced
to litigate their claims in Alberta, where the defendant enjoys a significant
juridical advantage over plaintiffs wich “minor” injuries due to the minor
injury cap.
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Although the jurisdiction simpliciter and forum convenicns tests are, for lack
of a better term, watertight compartments, it will be interesting to see if
courts are wiﬂing to blur cthe distinction berween the two in order to
acknowledge and address the equitable concerns posed by circumstances in
which a more restcrictive ;1pplication of the real and substantial connecrion
test deprives the plaintift of a legitimate juridical advantage he or she
would otherwise enjoy.

ENDNOTES
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In Bricish Columbia, this tesr was
best expressed by Prowse LA, in Cook
w Pareel, Manre, Hrltin & Spaanstra, PC.
(1997). 143 D.LR. (“ehy 213
('§S.C.C.A.f} at 219: "It is common
ground that the test ro be applied in
whether the B.C.
Supreme Coure has jurisdicrion over
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these proceedings is whether there is
a real and substantial connecrion
beeween the court and eicher the

defendanc. . or the subject-marrer of

the hirigation. . Jurisdiction founded
on this basts is referred to as ‘juris-
diction simpliciter’.”

Although the “real and substancial
connection’ test has been partialiy
codified in s. 10 of the Conrt Jurisdic-
tion I’ror;'fn'iugs Transgfer Aa, S.B.C,
2003, ¢. 28, courts continue to look

to the common law for auidance.
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. The plaintiff has a legitimate expee-

tation that the juridical advantages
assoctated with litigating in his or
her chosen jurisdicrion will be avail-
able, provided there is a real and sub-
stantial connecrion between thar
jurisdicrion and the subject marcer
of the livigation: Amehem Produets Ine.
w British Columbia [ Workers' Compensa-
1o b‘om’d__}. [[Q}Q}} 1 5CR 897 at
para. 32,

The Alberta minor injury cap,
enacted by the Miner Injiory Regidation,
AR 123/2004, was recenely upheld
as consticarional by the Alberta
Court of }\ppc;;l m Morrow v, Zbang,
2000 ABCA 215, As of the publica-
tion of this article. the plaincifts
were expected to seck leave to appeal
to the Supreme Court of Canada.






