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n these diffienit cconomic times landlords are increasingly likely

to encounter the problem of tenants defaulting on their leases.

In response, landlords may attempr to rerminate the lease or
sue for rent in arrears, but another option is to secure payment of
arrears by seizing a renant’s goods; this is also known as distraint for
rent. While distraining for unpaid rent may be an effective course
of action in some circumstances, landlords should be aware thar
this method of collecting rent is rife with pittalis and problems.

In British Columbia, wher payment of rent is in areears,
fandlords have the right to seize their tenant’s goods as security
for the unpaid rent and scll the goods if the rent remains unpaid
after a prescribed peried of time. This remedy is only available
in the context of commercial leases. The remedy of distraint is
governed by judge-made law and a stazute called the Rens Distress
Act {the “RDA"™). Landlords must onlv initiate a rental distress
during dayligh: hours and can generally only hold goods located
on the leased premises. Distraint must only occur against property
that is reasonably necessary to satisfy the amount in arrears and
not more.

Distraint can be effected by vartous methods, such as the removal
of the tenant’s belongings from the premises or by obtaining an
undertaking from the tenant not to remove any of the geods from
the premises. Prior to carrving out a distraing, landlords must
consider & number of issucs, of which the following are only a
select few,

First, landlords often hire a bailiff to carry our the distraing, The
bailiff may scize and remove goods from the tenant’s premises
or perform an inventory of the goods, which are then ieft on
the premises along with a signed distress warrant, The bailiff will
act as the landlord’s agent and the landlord will be responsible
for illegal actions committed by the bailift if they are authorized
by the landlord. Forced entry by the landlord or the bailiff will
typically render a distraint illegal and the landlord may be liable
in trespass.

Second, landiords should be aware that they cannot distrain and
terminate a lease simuitaneously. The lease remains intact even
while a distraint is carricd out. The right to distrain ends once a
lease is terminated. Accordingly, unless authorized to do so by the
tenant, a fandlord should not change the locks on the premises
prior to or during a distraint as it may be viewed as a termination
of the lease, If the lease is terminated while distraint is ongoing the
distraint will be against the law.

Third, fandlords should consider the status of other security
interests over the tenant’s goods. Many of the irems in the
possession of their tenant may be leased. The tenant’s goods may
be subject to security interests that take priority over the landlord’s
interest. Itis always advisable to perform a search using the Personal
Property Security Registry in order to determine the priority of
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Rent distress can be a

very thorny area of the law;
landlords attempting to use
this legal remedy must exercise
extreme caution

security ingerests over a tenant’s property prior to distraining. In
situations where the tenant’s property is subject 1o the security
interest of others, it makes little sense to proceed with a distraine,

Finally, while distraint may foree a tenant to repay its overdue
rent, the landiord may need to sell the goods o obrain money to
pay down the arrears, The right to sell a tenant’s goods as payment
for unpaid rent is ser out in the RDA. There are a2 number of legal
requirements in the RDA ehar must be mer prior to seliing a tenant’s
goods, For example, the goods must be held for ar least fve days
after distress is raken and notice is given before the landiord may
scll the goods. Even then, the landlord must obtain two appraisals
sworn in an affidavit prior to sale. If these requirements are not
met, the landlord may be liable to the tenant for damages.

Rene distress can be a very thorny area of the haw; landlords
attempting to use this legal remedy must exercise extreme
caution. A number of specific penalties are set ourt in the RDA for
wrongfully or excessively distraining for rent in arrcars. It is casy
to get into trouble when atrempting 1o use this remedy. To avoid
problems, it is advisable thar landlords consult with a lawyer if they
are considering distraining for unpaid rent. Having said thar it can
be an effective method of recovering unpaid rent,
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