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PREFACE

Getting the Deal Through is delighted to publish the second edition 

of Aviation Liability, which is available in print, as an e-book and online 

at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 

key areas of law, practice and regulation for corporate counsel, cross-

border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 

practitioners in each of the jurisdictions featured. Our coverage this 

year includes new chapters on China, Italy, Latvia, Malaysia, Portugal 

and Russia. 

Getting the Deal Through titles are published annually in print. 

Please ensure you are referring to the latest edition or to the online 

version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 

readers. However, specific legal advice should always be sought from 

experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 

the contributors to this volume, who were chosen for their recognised 

expertise. We also extend special thanks to the contributing editors, 

Andrew J Harakas, Jeff Ellis, Chris Carlsen and Kevin Sutherland of 

Clyde & Co US LLP, for their continued assistance with this volume.

London

November 2018

Preface
Aviation Liability 2019

Second edition
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Canada
Michael Dery, Darryl Pankratz and Shaun Foster

Alexander Holburn Beaudin + Lang LLP

Applicable treaties

1 To which major air law treaties related to carrier liability for 
passenger injury or death is your state a party?

Treaty Effective Date Implementation

Montreal 
Convention (1999)

4 November 2003 Implemented by Carriage by Air 

Act (RSC, 1985, c. C-26)

Montreal Protocol 
No. 1 (1975)

15 February 1996 Ratified

Montreal Protocol 
No. 2 (1975)

15 February 1996 Ratified

Montreal Protocol 
No. 3 (1975)

N/A Not in force

Montreal Protocol 
No. 4 (1975)

25 November 1999 Implemented by annual statute 
1999, volume I, Chapter 21

Guatemala City 
Protocol (1971)

N/A Not in force

Tokyo Convention 
(1963)

5/2/70 Ratified

Guadalajara 
Supplementary 
Convention (1961)

30/11/99 Implemented by annual statute 
1999, volume I, Chapter 21.

Hague Protocol 
(1955)

17/7/64 Ratified

Rome Convention 
(1952)

4/2/58 to 29/12/76 Denounced on 29 December 
1976

Warsaw Convention 
(1929)

8/9/47 Implemented by Carriage by Air 
Act (RSC, 1985, c. C-26)

International carriage – liability for passenger injury or death 

2 Do the courts in your state interpret the similar provisions of 
the Montreal Convention and the Warsaw Convention in the 
same way? 

Canadian courts have accepted that where there are no significant 
differences between the language of the Warsaw Convention and the 
Montreal Convention, the interpretation of the Warsaw Convention is 
relevant and applicable.  

3 Do the courts in your state consider the Montreal Convention 
and Warsaw Convention to provide the sole basis for air 
carrier liability for passenger injury or death? 

The Supreme Court of Canada has ruled that the Montreal Convention 
provides the exclusive recourse against airlines for matters falling 
within the scope of the Montreal Convention. The exclusivity of the 
liability scheme established under the Montreal Convention extends at 
least to excluding actions arising from injuries suffered by passengers 
during flight or embarkation and debarkation when those actions do 
not otherwise fall within the scheme of permitted claims.

4 In your state, who is considered to be a ‘carrier’ under the 
Montreal and Warsaw Conventions? 

There is case law in Canada confirming that Chapter V of the Montreal 
Convention expands the applicability of the Convention to entities not 
previously covered by the Warsaw Convention. In particular, articles 
39 and 43 have resulted in sellers of vacation packages (which include 
flights) being found to be ‘contracting carriers’ whose liability is gov-
erned by the Montreal Convention. It has not been interpreted to 
include ground handlers.

There is limited case law in Canada, but courts have decided not 
to accept that carriage is ‘successive carriage’ in cases governed by the 
Warsaw Convention unless the domestic carrier had prior knowledge 
that the ‘itinerary’ included an international segment.

5 How do the courts in your state interpret the conditions for 
air carrier liability – ‘accident’, ‘bodily injury’, ‘in the course 
of any of the operations of embarking or disembarking’ – for 
passenger injury or death in article 17(1) of the Montreal 
Convention and article 17 of the Warsaw Convention? 

Canadian courts have interpreted the term ‘accident’ to mean an 
‘unexpected or unusual event or happening that is external to the pas-
senger’ in reference to the ruling of the Supreme Court of the United 
States in Air France v Saks, 470 US 392 (US Cal 1985).

Canadian courts have interpreted the term ‘bodily injury’ to mean 
a physical injury and have ruled that the Montreal Convention does 
not allow compensation for purely psychological injury. Psychological 
injury caused by a ‘bodily injury’ is compensable.

To date, there are no Canadian court decisions interpreting the 
term ‘embarking’ or ‘disembarking’. When this does occur, it is antici-
pated that the courts will consider jurisprudence from other jurisdic-
tions, including the US and the UK.

6 How do the courts in your state interpret and apply the ‘no 
negligence’ defence in article 21 of the Montreal Convention, 
and the ‘all reasonable measures’ defence in article 20 and 
the ‘wilful misconduct’ standard of article 25 of the Warsaw 
Convention?

With regard to the language in article 20 of the Warsaw Convention, 
Canadian courts have required objective proof on a balance of prob-
abilities. With regard to article 25 of the Warsaw Convention, the courts 
have applied a subjective test to determine whether the carrier acted 
recklessly and with knowledge that damage would probably result 
(see Connaught Laboratories Limited v British Airways, 61 OR (3d) 204, 
[2002] OJ No. 3421 (ONSC), at para 57).

7 Does your state require that advance payment be made 
to injured passengers or the family members of deceased 
passengers following an aircraft accident? 

No.

8 How do the courts of your state interpret each of the 
jurisdictions set forth in article 33 of the Montreal Convention 
and article 28 of the Warsaw Convention? 

Canadian courts have generally accepted that the domicile of the car-
rier and its principal place of business is normally the place where 
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the carrier is incorporated. The place where the tickets are purchased 
has been found to be the place where the contract is made (see Sakka 
(Litigation Guardian of ) v Air France 2011 ONSC 1995, paragraph 31). In 
the two court decisions considering the ‘fifth jurisdiction’, courts have 
declined to rule because of a lack of evidence presented to establish a 
passenger’s ‘principal and permanent residence’.

Canadian courts recognise the doctrine of forum non conveniens, 
but have not decided the issue of whether it would be applied to a 
Montreal or Warsaw action.

9 How do the courts of your state interpret and apply the 
two-year period of limitations in article 35 of the Montreal 
Convention and article 29 of the Warsaw Convention? 

Canadian courts have ruled that the two-year period of limitations is 
a condition precedent to suit, and therefore absolute (see Titulescu v 
United Airlines Inc, 2014 ONSC 5683).

10 How do the courts of your state address the liability of 
carriage performed by a person other than the contracting 
carrier under the Montreal and Warsaw Conventions? 

Canadian courts have accepted that passengers may bring an action 
against an actual or contracting carrier pursuant to the principles set 
out in the Warsaw or Montreal Conventions. In one decision, the court 
applied article 46 of the Montreal Convention in accepting that juris-
diction may be conferred on the domicile or principal place of business 
of the actual carrier. 

Domestic carriage – liability for passenger injury or death

11 What laws in your state govern the liability of an air carrier 
for passenger injury or death occurring during domestic 
carriage?

Liability of an air carrier for passenger injury or death is governed by 
the common law and the negligence and fatal accident statutes of each 
province.

12 What is the nature of, and conditions, for an air carrier’s 
liability? 

Liability for an air carrier is fault-based. The Supreme Court of Canada 
has ruled that although the carrier of passengers is not an insurer, there 
is a heavy burden on the defendant carrier to establish that it had used 
all due, proper and reasonable care and skill to avoid or prevent injury 
to the passenger. The care required is of a ‘very high degree’.

13 Is there any limit of a carrier’s liability for personal injury or 
death?

There is a limit of liability for non-pecuniary damages for pain and suf-
fering, which relates to the severity of injuries. Catastrophic injuries not 
resulting in death have a current ceiling of approximately C$376,000 
and increase incrementally. There is no limit for other heads of dam-
ages, such as past loss of income, loss of future earning capacity and 
cost of future care.
 
14 What are the main defences available to the air carrier? 

A carrier may defend against claims on the basis that it was not negli-
gent, that the injury or death was the result of a third party or an inter-
vening act, or was caused by contributory negligence of the claimant or 
a failure to mitigate.

15 Is the air carrier’s liability for damages joint and several? 

Yes.

16 What rule do the courts in your state apply to apportioning 
fault when the injury or death was caused in whole or in part 
by the person claiming compensation or the person from 
whom the right is derived? 

Where damage was caused in whole or in part by the person claiming 
compensation, the claimant is entitled to compensation based on com-
parative negligence. In apportioning damages, courts are concerned 
with the relative fault or blameworthiness of the parties involved. A 
claimant’s overall award will be reduced by the amount they are found 
to be at fault. 

However, in an action with multiple defendants, where the claim-
ant is found contributory negligent, the liability of a single defendant 
in certain provinces may not be joint and several, resulting in each 
defendant being found liable only for its ‘share’ of damages.

To determine whether a child is contributorily liable, courts will 
consider whether the child exercised the care expected of a reason-
able child of their age and experience. Similarly, courts will consider 
whether a mentally disabled person exercised the care expected of a 
reasonable person with the same abilities or mental capacity. 

17 What is the time within which an action against an air carrier 
for injury or death must be filed? 

The limitation period for an action against an air carrier can vary 
depending on the limitation of actions statute or other relevant provin-
cial statutes. In most jurisdictions, a claim must be brought within two 
years of the date that the cause of action arose, or the date of discovery. 
This is subject to an ultimate limitation period after the day on which 
the act or omission took place. The ultimate limitation period varies 
from 10 years in Alberta, to 15 years in BC and Ontario, to 30 years in 
Manitoba. The limitation period does not run during the time in which 
the claimant is a minor or incapable of commencing a proceeding by 
reason of physical or mental condition. 

Service and filing requirements differ between provinces and 
between different levels of court. An action is typically commenced 
once a notice of claim is filed with the court registry. 

Third-party actions

18 What are the applicable procedures to seek recovery from 
another party for contribution or indemnity?

The procedures for seeking recovery from a third party for contribution 
and indemnity differ between provinces according to the rules and leg-
islation of the court in which the proceedings are commenced. 

19 What time limits apply? 

The limitation for bringing a third-party claim in Canada may vary 
based on the limitation of action statute of the province in which an 
action is brought. In many provinces, a claim for contribution or indem-
nity must be brought shortly after being served with the notice of claim 
or the filing of a statement of defence. If a party misses the deadline, 
they must obtain leave of the court to commence a third-party claim.  

Liability for ground damage 

20 What laws apply to the liability of the air carrier for injury 
or damage caused to persons on the ground by an aircraft 
accident? 

There are no specific rules governing the liability of air carriers for 
ground damage. As a result, the law that applies is the common law of 
the province in which the damage occurred, or the civil law of Quebec. 
If an aircraft accident occurs on airport property, liability may be 
affected by the terms of any contract with the airport authority govern-
ing the carrier’s operations at the airport.

21 What is the nature of, and conditions for, an air carrier’s 
liability for ground damage? 

An air carrier’s liability for ground damage is fault-based.

22 Is there any limit of carriers’ liability for ground damage?

No.

23 What are the main defences available to the air carrier in a 
claim for damage caused on the ground? 

In the event of damage caused on the ground, an air carrier may defend 
against claims on the basis that it was not negligent, that the damages 
were caused by a third party, or that the claimant failed to mitigate their 
losses.
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Liability for unruly passengers and terrorist events

24 What laws apply to the liability of the air carrier for injury or 
death caused by an unruly passenger or a terrorist event? 

If the injury or death occurs in the course of international carriage, the 
terms of the Montreal Convention will apply. Depending on the circum-
stances, the definition of ‘accident’ under the Montreal Convention 
could include injury caused by an unruly passenger or a terrorist event 
and the carrier could be liable under the Montreal Convention.

If the injury occurs in the course of domestic carriage, claims will 
be resolved in accordance with the common law of the province in 
which the claim is brought, or the civil law of Quebec.

25 What is the nature of, and conditions, for an air carrier’s 
liability for injury or death caused by an unruly passenger or a 
terrorist event? 

If the injury or death caused by an unruly passenger or terrorist event 
occurs in the course of ‘international carriage’, the liability provisions 
of the Montreal Convention will apply to impose a combination of strict 
and fault-based liability on the carrier. If the injury caused by an unruly 
passenger or a terrorist event occurs in the course of domestic carriage, 
the carrier’s liability will be fault-based.

The Canadian Aviation Regulations provide that no operator of an 
aircraft should provide or serve any intoxicating liquor to a person on 
board the aircraft where there are reasonable grounds to believe that 
the person’s faculties are impaired by alcohol or a drug to an extent that 
may present a hazard to others. Further, no operator should allow a per-
son to board the aircraft where there are reasonable grounds to believe 
that the person’s faculties are impaired by alcohol or a drug to an extent 
that may present a hazard to the aircraft or to persons on board the air-
craft. To the extent a passenger’s unruly behaviour is alcohol- or drug-
related and results in death or injury, a court may consider whether this 
was a foreseeable hazard.

26 Is there any limit of liability for injury or death caused by an 
unruly passenger or a terrorist event?

In the event that bodily injury or death caused by an unruly passenger 
or terrorist event occurred during international carriage and the defini-
tion of an ‘accident’ under the Montreal Convention was met, the air 
carrier would be strictly liable for up to 113,100 special drawing rights. 
Beyond this, the limitation of liability will only apply if the carrier can 
prove that the damage was not because of its own negligence or wrong-
ful act or omission, or if the damage was solely owing to negligence or 
wrongful act or omission of a third party. If the carrier is found to have 
been negligent, there is no limit of liability, subject to Canada’s cap on 
non-pecuniary damages (see question 13).

In the event that the injury occurred during domestic carriage, 
there is no limit of liability for the carrier (again, subject to the cap on 
non-pecuniary damages). 

27 What are the main defences available to the air carrier in a 
claim for injury or death caused by an unruly passenger or a 
terrorist event? 

If the claim results from international carriage, the main defences 
available for a carrier are that the unruly passenger incident or terror-
ist event was not an ‘accident’ within the definition of the Montreal 
Convention or that no ‘bodily injury’ occurred and any injury suffered 
was purely mental or emotional. The carrier may also argue it was not 
negligent to take advantage of the limitation of liability.

If the claim results from domestic carriage, an air carrier may argue 
that it was not negligent; that the damage was caused solely by a third 
party or intervening act; or that the claimant was contributorily negli-
gent or failed to mitigate their losses. 

Regardless of whether the claim results from domestic or interna-
tional carriage, a carrier could initiate an action against the unruly pas-
senger for contribution and indemnity.

Consumer protection and passenger rights 

28 Summarise aviation-related consumer-protection laws or 
regulations related to passengers with reduced mobility, flight 
delays and overbooking, tarmac delay and other relevant 
areas. 

Air passenger rights in these areas are governed by a combination of 
international conventions, the federal Air Transportation Regulations 
(ATRs), and a voluntary code that the major Canadian air carriers have 
adopted into their tariffs. 

The Canadian Transportation Agency (CTA), an independent gov-
ernment agency responsible for overseeing passenger rights in respect 
of air travel, has implemented regulations requiring carriers to accept, 
free of charge, mobility aids for carriage. If the carrier damages or loses 
a mobility aid, it is required to immediately provide a suitable tempo-
rary replacement, and to arrange for the prompt and adequate repair or 
replacement of the damaged aid. 

If a passenger requires two seats because of a disability (includ-
ing obesity), or because they require an attendant to accompany them 
during air travel, the CTA has found that charging for the second seat 
constitutes an undue obstacle to the mobility of these passengers. This 
is known as the ‘One Person, One Fare’ programme, which presently 
applies only to domestic flights.   

The federal government is in the process of drafting new legisla-
tion, the Transportation Modernization Act, which requires the CTA to 
make regulations governing air carriers’ conduct in specific areas. The 
contemplated areas of regulation include flight delay, flight cancella-
tion, denial of boarding, minimum compensation for lost or damaged 
baggage (where an international convention does not apply), and tar-
mac delays.

Liability of government entities providing services to carriers

29 What laws apply to the liability of the government entities 
that provide services to the air carrier?

In Canada, entities such as air traffic control, many airport authorities, 
and the agency responsible for airport security have been privatised 
and are independent of the government. For the purposes of estab-
lishing the civil liability of these entities, ordinary private law rules 
apply. Except in the province of Quebec (which is a civil law jurisdic-
tion), the common law framework for negligence applies. The claimant 
must establish that the entity owes a duty of care; that there has been a 
breach of the standard of care applicable in the circumstances; that it is 
more likely than not that the acts or omissions of the entity caused the 
claimant’s injury or loss; and that damages were suffered.  

A claim based solely on the breach of a statute or regulation is not a 
recognised private law cause of action in Canada. However, regulatory 
requirements will inform the determination of the standard of care in 
a negligence action.     

30 What is the nature of, and conditions for, the government’s 
liability?

As with non-governmental entities, liability of the government in 
aviation matters is fault-based. For a private law action (such as neg-
ligence), the legal tests that apply to claims against non-governmental 
entities also apply to claims against the government. The same proce-
dure is followed, which begins with the filing of a statement of claim. 

The government may also be found liable for misfeasance in public 
office. However, this legal test is a higher standard than in negligence 
law: the governmental actor(s) must have acted unlawfully, and must 
have known that they were acting unlawfully, or have been reckless or 
wilfully blind to the unlawfulness of their actions. 

31 Are there any limitations to seeking recovery from the 
government entity?

There are no legislative immunities in favour of the Canadian govern-
ment that are applicable to aviation. However, other than in circum-
stances where there is a well-established body of case law (for example, 
government obligation regarding road maintenance), it is difficult to 
establish a proximity sufficient to find that the government owes a duty 
of care to a private person.

There have been no decisions in which a court has concluded, 
under the present legal test, that the government owes a duty of care to 
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an air carrier or passenger. In the only case in which this issue was fully 
considered, the court found that proximity was not present where the 
carrier’s air operating certificate was unlawfully suspended by the civil 
aviation regulator, Transport Canada, immediately following an acci-
dent: Gill v Canada, 2014 BCSC 582 (affirmed on appeal, 2015 BCCA 
344). Given that the primary purpose of the statutory scheme was to 
ensure safe air travel, the court found that the government could not be 
required to consider the economic interests of the carrier in determin-
ing whether to suspend an operating certificate. 

Criminal proceedings

32 Can an air carrier be criminally responsible for an aviation 
accident?

Yes. The Criminal Code of Canada includes specific offences involv-
ing aviation (eg, dangerous operation of an aircraft), as well as general 
offences that could capture conduct that has caused an aviation acci-
dent (eg, criminal negligence causing death).

Criminal charges or prosecutions in the aviation context are 
extremely rare. These cases have typically involved egregious negli-
gence or reckless conduct. 

33 What is the effect of criminal proceedings against the 
air carrier on a civil action by the passenger or their 
representatives? 

In most cases, a criminal conviction or finding of guilt against an air car-
rier would be proof that the carrier committed the constituent actions 
of the offence for the purpose of civil proceedings brought against it in 
respect of the same incident.

34 Can claims for compensation by passengers or their 
representatives be made against the air carrier through the 
criminal proceedings?

No. While the impact on victims of a crime may be considered for the 
purposes of sentencing, victims have no standing to make claims in a 
criminal proceeding. 

Effect of carrier’s conditions of carriage and tariffs 

35 What is the legal effect of a carrier’s conditions of carriage or 
tariffs on the carrier’s liability? 

Under the law of contract in Canada, the carrier’s tariff will generally 
be binding on a passenger if they are given notice of the terms and con-
ditions at the time the contract is formed. With respect to exclusions 
or limitation of liability clauses, courts may construe these against the 
party that drafted the contract and these terms must be brought to the 
attention of the other party, or they may not be binding. The Canada 
Transportation Act, SC 1996, c. 10, mandates that a commercial air car-
rier make their tariffs available for public inspection as well as publish 
the terms and conditions of carriage online.  

Damages

36 What damages are recoverable for the personal injury of a 
passenger? 

In claims involving international travel, the provisions of the Montreal 
Convention govern, provided that the passenger suffered a ‘bodily 
injury’ as a result of an ‘accident’. 

In claims involving domestic travel, passengers are generally 
entitled to general (non-pecuniary) damages, income loss (past and 
future), cost of future care, loss of housekeeping capacity, special dam-
ages, and pre- and post-judgment interest. General damages for pain 
and suffering may not exceed approximately C$382,000 (this amount 
increases with inflation). 

Punitive damages may be recoverable in actions involving domes-
tic carriage, provided that the plaintiff can demonstrate oppressive or 
high-handed conduct on the part of the defendant that is deserving of 
rebuke. 

An injured party has standing to claim. In most provinces, close 
relatives may claim (either in their own name or through the plaintiff, 
in-trust for the relative) for the cost of housekeeping services that he 
or she provided to the injured person as a result of the injuries. Where 
a plaintiff is a minor or otherwise suffers from a disability, a litigation 
guardian must be appointed to act on the plaintiff ’s behalf with respect 
to the claim.

37 What damages are recoverable for the death of a passenger? 

In virtually all jurisdictions across Canada, the decedent’s dependents 
may seek damages for financial losses, including loss of financial sup-
port that would have been provided by the deceased, loss of (or accel-
erated) inheritance, funeral expenses and other pecuniary expenses 
incurred as a result of the death. In most provinces, a dependant may 
also maintain an action for general damages suffered for grief, loss of 
companionship, and loss of care and guidance. The various provinces 
have enacted legislation that stipulates the types of damages that may 
be awarded in wrongful death actions. In some provinces, the legisla-
tion prescribes amounts that may be awarded to different classes of 
dependents. Punitive damages are not recoverable.

Accident investigation and family assistance

38 Who is responsible in your state for investigating aviation 
accidents?

The Transportation Safety Board of Canada is responsible for investi-
gating all aviation accidents, pursuant to the Canadian Transportation 
Accident Investigation and Safety Board Act. 

39 Set forth any restrictions on the disclosure and use of accident 
reports, flight data recorder information of cockpit voice 
recordings in litigation. 

Under the Canadian Transportation Accident Investigation and 
Safety Board Act, on-board recordings and statements provided to 
the Transportation Safety Board during the course of an investiga-
tion are privileged and are not to be used in litigation except in certain 
circumstances. Canadian courts have held that privilege can be over-
come if the public interest in the administration of justice outweighs 
the importance of maintaining confidentiality and privilege. In several 
recent decisions, these recordings and proceedings have been ordered 
producible in litigation but with restrictions on use and publication.  
Communications with air traffic control may not be used against 
someone in legal proceedings. Accident reports are not admissible as 
evidence in trial. Except for coroner’s investigations, investigators are 
not compellable or competent to appear as a witness unless the court 
orders for special cause.

40 Does your state have any laws or regulations addressing the 
provision of assistance to passengers and their family after an 
aviation accident? 

Under the Commercial Air Service Standards, which outline the 
requirements for compliance with parts of the Canadian Aviation 
Regulations, an air carrier is required to have an emergency safety plan 
which includes casualty and next-of-kin coordination. There are no 
other laws or regulations addressing the provision of assistance to pas-
sengers or family members after an aviation accident. 

Update and trends

Regulation of unmanned aerial vehicles (UAVs) or ‘drones’ con-
tinues to be developed. Transport Canada has proposed modified 
regulations that will set out the requirements for operations of dif-
ferent types of UAVs based on size and complexity of operations. 
As in other jurisdictions, we have seen an increasing number of 
incidents involving the reckless operation of UAVs near airports and 
aircraft. Unless the prosecution of illegal or reckless UAV opera-
tions is increased, there is a risk of property damage, injury or death 
caused by UAVs, which would ultimately lead to litigation.

As noted above, the CTA is in the process of formulating regu-
lations to govern passenger rights with respect to flight delay, flight 
cancellation, denial of boarding, compensation for lost or damaged 
baggage (where an international convention does not apply), and 
tarmac delays. The initial consultation period has been completed 
and draft regulations are being prepared. Other regulatory mod-
ernisation efforts include accessibility for the disabled, licensing, 
charters, insurance and requirements for Canadian ownership of air 
operators.
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Insurance requirements 

41 Are there mandatory insurance requirements for air carriers?

Insurance coverage is mandatory in Canada for commercial air service 
operators. Under the Air Transportation Regulations, air carriers oper-
ating a domestic or international service currently must have liability 
insurance covering risks of injury or death to passengers in the amount 
of C$300,000 multiplied by the number of passenger seats on board 
the aircraft.  

The air carrier must also have public liability insurance depend-
ing upon the aircraft weight. Liability limits must be no less than C$1 
million in coverage for aircraft less than 7,500 pounds, C$2 million for 
aircraft between 7,500 and 18,000 pounds, or C$2 million plus C$150 
multiplied by the number of pounds by which the aircraft exceeds 
18,000 pounds. Air carriers must also file a valid certificate of insur-
ance with the Canadian Transportation Agency. 

Litigation procedure

42 Provide a brief overview of the court structure as it relates to 
civil aviation liability claims and appeals.

No particular court has been designated in Canada for aviation mat-
ters. In each province, the Superior Court of the province is the court of 
inherent jurisdiction. Each province also has a provincial small claims 
court where certain claims under a monetary limit may be brought. 
These monetary limitations vary from C$10,000 to C$50,000. 

Decisions from a provincial small claims court are appealed to 
the Provincial Superior Court. An appeal lies from a final decision of a 
Provincial Superior Court to the Provincial Court of Appeal. A further 
appeal to the Supreme Court of Canada may only proceed if leave to 
appeal is granted. Generally, matters heard by the Supreme Court of 
Canada are only those which raise an issue of public importance. 

43 What is the nature and extent of allowable discovery/
disclosure?

In small claims actions, there are minimal pre-trial discovery and dis-
closure procedures. 

In actions before a Provincial Superior Court, parties are required 
to list and produce for inspection any document that is relevant to the 
action. The scope and timing of disclosure varies between provinces, 
but parties may apply to the court for further disclosure or to set time-
lines in cases where a party is dilatory with respect to its disclosure obli-
gations. Parties are also entitled to conduct an examination under oath 
of each other party to the litigation. 

In actions involving companies, a corporate representative with 
the most knowledge of the facts in issue is selected to provide evidence 
on behalf of the corporation. The purpose of these examinations is to 
assist the parties in narrowing the issues for trial and to commit the 
opposing parties to their evidence. Similarly to document production, 
the rules regarding the scope and procedure for these examinations 
vary between provinces (for example, in certain provinces, a party is 
entitled to conduct examinations of more than one representative of a 

corporate parties). The length of time allowed to conduct oral exami-
nations of a witness may also vary depending upon jurisdiction.

44 Does the law of your state provide for any rules regarding 
preservation and spoliation of evidence?

The common law doctrine of spoliation exists in all provinces, but its 
application varies. In general, in situations where evidence is destroyed 
by accident, spoliation does not arise. To establish spoliation, a party 
must prove on a balance of probabilities that: 
• the evidence has been destroyed; 
• the evidence was relevant to an issue in the lawsuit; 
• legal proceedings were pending (ongoing or contemplated); and 
• the destruction of the evidence was intentional with the purpose 

of affecting the outcome of the litigation or suppressing the truth.

When spoliation is established, the court draws an adverse inference 
that the evidence would have been unfavourable to the party that 
destroyed it.

45 Are attorneys’ fees and litigation costs recoverable?

A successful party may recover ‘costs’ from the unsuccessful party. 
These are intended to cover a portion of the expenses incurred for 
items such as lawyers’ fees, expert fees, disbursements, among others. 
The court has a broad discretion with respect to the award of costs, but 
these awards do not usually provide full indemnity to the successful 
party. 

Judgments and settlement

46 Does your state impose pre-judgment or post-judgment 
interest? What is the rate and how is it calculated?

An amount of pre-judgment and post-judgment interest payable will 
be determined by provincial legislation. The amount and calculations 
vary from province to province.

47 Is court approval required for settlements?

Court approval or approval of a public trustee is required where the 
plaintiff is a minor or has a disability. In class action lawsuits, court 
approval is required for any settlement. 

48 What is the effect of a settlement on the right to seek 
contribution or indemnity from another person or entity? Can 
it still be pursued?

Provided that a settlement is agreed to without an admission of liabil-
ity, the settling defendant may still be able to pursue another party for 
contribution or indemnity if the relevant limitation period for bringing 
such a claim has not expired. 

Upon receipt of a claim and to preserve the applicable limitation 
period, it is common practice for defendants in an action to initiate a 
third-party proceeding against other potential wrongdoers. Any claim 
cannot exceed the amount paid out in settlement and is still subject to 
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proving both liability and damages. A settling defendant may also set-
tle with the plaintiff using a ‘Pierringer’ agreement, in which the plain-
tiff continues his or her action against the non-settling defendants and 
waives his or her right to claim for or recover any portion of damages 
that may be attributable to the fault of the settling defendant. The non-
settling defendant would only be liable for its several liability.

49 Are there any financial sanctions, laws or regulations in 
your state that must be considered before an air carrier or its 
insurer may pay a judgment or settlement?

In most provinces, the provincial Ministry of Health maintains a subro-
gated right to recover any health care costs that it incurs as a result of 
a tortious act of a defendant. In most provinces, provincial legislation 
provides that the provincial Ministry of Health’s approval is required for 
any settlement agreement or release to be binding. The timing and pro-
cedure for reporting claims to the relevant provincial Ministry of Health 
varies from province to province. 
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