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The plaintiff, Sylvie Longo (“Longo”), slipped and fell on October 4, 2019, while a customer at
Daly’s Restaurant, located within the Westin Hotel in Ottawa. As a result of the slip-and-fall, Longo
alleged that she suffered injuries to her knee and subsequently developed an adjustment disorder
with depressed mood and anxiety with features of PTSD.

The matter proceeded to a pre-trial on February 9, 2024. The action was not settled. The
defendants had failed to serve expert reports prior to the pre-trial, and therefore moved before
the Court to obtain an Order requiring Longo to attend at three defence medical assessments.
Appointments were arranged for July 2024, with a January 2025 trial date.

The action had been commenced on October 8, 2020, and pleadings were closed as of September
2021. Examinations were completed in January 2022, and a trial record was filed in February
2022. Multiple reports had been obtained by plaintiff counsel on Longo’s behalf, which were
served between June 2022 and August 2023.

Counsel for the defendants argued at the hearing of the motion that firm staffing failures were
the reason for the defendants seeking the indulgence of the Court to allow for defence medical
examinations to take place after the pre-trial, and thus outside the timelines required for the
service of expert reports mandated by Rule 53.03.

In its analysis, the Court reminds us that while a Court can still grant an indulgence for the late
service of an expert report, it may only do so where the moving party can establish a “reasonable
explanation for the failure” to comply with the timelines set forth in Rule 53.03.

The Court did not consider the explanation that was argued by defence counsel on behalf of her
client — that her junior counsel had failed in his responsibilities - to meet the definition of a
“reasonable explanation”. With respect, the Court suggested that supervising counsel also had a
responsibility to ensure that junior counsel was fulfilling their responsibilities to the client and to
the Court. In this case, that does not appear to have occurred.

The Court went on to state that the defence had ample opportunity to seek out and obtain the
consent of the plaintiff to attend defence medical examinations; and if that consent had not been
forthcoming, the defence could have then brought a motion to obtain an order to compel the
plaintiff to attend a defence medical examination. That motion could and should have been
brought in a more timely fashion well in advance of the pretrial. The defence motion was therefore
dismissed.
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The plaintiff, Ken Agnew (the “Plaintiff”), both in his personal capacity and as Estate
Administrator, brought a motion to amend his Statement of Claim to reduce the prayer for relief
from $4,500,000, to $152,500 — the amount agreed between counsel as the value of the damages
in the underlying trip and fall claim. Additionally, he sought to continue the action — which was
scheduled to proceed to trial on liability only — in the Simplified Procedure stream, and to strike
the Jury Notice filed by the defendants. The motion was opposed by the defendants on the basis
that they would be prejudiced by the loss of the right to a jury trial.

The cause of action arose out of a trip and fall that occurred on May 16, 2019, at St. Mary’s
General Hospital. The now deceased plaintiff, Colleen Haase, was visiting her now deceased
husband, Gerald, while he was a patient in hospital. During the course of her visit, Colleen tripped
over an oxygen hose (allegedly concealed by a curtain), sustaining a fractured right hip and
ancillary bruises.

A pre-trial took place on May 11, 2023. A 5 day trial (date not specified) was agreed to in August
2023. In November 2023, the Plaintiff indicated his intention to transfer the action to the
Simplified Procedure stream. In April 2024, the parties resolved the issue of damages.

In its analysis, the Court reminds us that under Rule 26.01, a party has the presumptive right to
amend pleadings on such terms that are just, at any stage of the proceedings, unless prejudice
would result that could not be compensated for by costs or an adjournment.

The Court also considered the application of Rule 48.04, which instructs that a party that has set
an action down for trial shall not initiate or continue any motion or form of discovery without
leave of the Court. It ultimately permitted the motion on the basis that where a moving party can
demonstrate a substantial or unexpected change in circumstance, since the filing of a trial record,
refusal to grant leave for a motion to be heard would be manifestly unjust; and that leave should
be granted when it is in the interests of justice.

In the case at hand, the parties agreed that if an ordinary proceeding is transferred to the Rule
76 Simplified Procedure (which is available for actions seeking money or property totaling
$200,000 or less), a jury trial is not available. In considering prior jurisprudence, the Court noted
that the right to a jury trial is a substantive one, and ought not to be interfered with absent just
cause (7Thomas v. Security National Insurance Co., 2022 ONSC 1728, at para. 22.). Moreover,
where transferring to the Simplified Procedure is seen as a “tactical” move to strike a jury notice,
leave may be refused (Andres v. Rasheid, 2022 ONSC 3317).

While the defendants had a substantive right to a jury trial, the right was not absolute. Rule
1.04(1) instructs that the Rules are to be liberally construed “to secure the just, most expeditious
and least expensive determination of every civil proceeding on its merits”. In the case at hand, it
was deemed in the interest of justice to permit the amendments, transfer the action to the
Simplified stream, and strike the jury notice, in part, given the recent change in the action which
crystallized the quantum of damages in April 2024; the strain on Court resources and delay in
bringing a civil jury matter to trial; the reduced cost of trial and greater flexibility of the Court to
accommodate the matter within the Court’s trial blitz; and the interest in resolving the matter as
expeditiously as possible.
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The plaintiff, Laura Burley (“Burley”), slipped and fell on a municipal sidewalk in November 2016,
while walking from her rented parking space at the rear of her apartment building to the front
door of the building. Tenants of the building accessed the parking lot by walking from the front
door of the building, along the municipal sidewalk, to the rear parking lot. While there was a rear
entrance to the building, it was not used by tenants.

Burley commenced an action naming both the City of Ottawa (the “City”) and the owners of the
apartment building that she resided in — John and Elaine Wright (the “Wrights”). The City admitted
responsibility for maintaining the sidewalk where the fall occurred. The Wrights denied owing a
duty of care to the plaintiff to maintain the sidewalk and moved for partial summary judgment
seeking dismissal of Burley’s claim against them.

The Court found that there was no genuine issue requiring a trial. The Wrights did not owe Burley
a common law duty to maintain the municipal sidewalk adjacent to their property. They were not
occupiers of the sidewalk, nor did they owe the plaintiff any duty to warn her of the condition of
the public sidewalk. As Burley’s claim against the Wrights could be readily bifurcated from the
claim against the City, there was no risk of inconsistent findings, and this was an appropriate case
where partial summary judgment could be granted.

The plaintiff submitted to the Court that it did not have before it the necessary record to reach a
fair and just determination of the claim due to (a) the Wrights’ inability to locate a property
management agreement, lease renewal agreements with Burley, last known contact information
of other tenants, and invoices for the purchase of salt; (b) due to a disagreement in evidence as
to whether a salt bin was present at the front of the building; (c) due to the lack of affidavit
evidence from the building’s cleaner; and (d) due to the Wrights' alleged refusal to make inquiries
of its property manager. The Court found that none of these factors were a genuine issue that
required a trial.

In considering whether the Wrights owed a common law duty of care to the plaintiff, or whether
they were occupiers of the sidewalk, the court found that:

i. There is no common law duty on the owner of a property to clear snow and ice from
public sidewalks adjacent to the property;

ii. Under the Occupiers’ Liability Act, a property owner is generally not an “occupier” of
an adjacent municipal sidewalk and is therefore not responsible for maintaining the
sidewalk other than in two exceptions (as espoused by the Court of Appeal in
Bongiardinav. Vaughan (City) (2000), 49 O.R. (3d) 641 (C.A))):

a. A property owner assumes control over the sidewalk or if there are “special
circumstances” in which an owner may become an occupier of the public sidewalk;
and

b. That the duty of care on an owner for their own property extends to ensuring that
conditions or activities on their property do not flow off the property and cause
injury to persons nearby.
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While the plaintiff attempted to argue that the lack of alternative route between the parking lot
and the entrance to the building constituted a “special circumstance”, this was rejected by the
Court who found that “simply requiring residents to use the municipal sidewalk to access the
parking lot and the front door to the apartment building” did not make the Wrights an “occupier”
within the meaning of the Act. The non-exclusive use of a municipal sidewalk to access a parking
lot from private property does not qualify as a “special circumstance”.

Moreover, the landlord-tenant relationship did not alter the application of the Act.

Continuing in its analysis, the Court found that there was no duty on behalf of the Wrights to
warn Burley of the circumstances of the sidewalk; nor was there any contractual duty to provide
her with reasonably safe passage from the building to the lot.

The motion for partial summary judgment was granted and the action against the Wrights was
dismissed.
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Jennifer is the Practice Lead in Alexander Holburn’s Toronto Office, and is a member of the firm’s
Insurance Group. She defends matters relating to complex personal injury, occupier’s liability, CGL
claims, municipal liability, professional negligence, D&O claims, product liability and recall, property
claims, and subrogated claims. Jennifer also handles coverage disputes and fraudulent claims. She
works for insurers, and private clients alike. Jennifer is committed to working with her clients in a
collaborative approach to develop a litigation strategy that is mindful of their goals, and needs, as
an organization. She is client focused and customer service driven, and is dedicated to
understanding her clients’ business objectives, in an aim to not only deliver high quality work, but
also an exceptional client experience. Jennifer has completed a certificate in Risk Management and
holds a Canadian Risk Management Designation. As a value-added service to her clients, she can
provide advice on risk mitigation and financing, and strategies to reduce claims.

Alexander Holburn is a leading full-service, Canadian law firm with offices in Vancouver, Kelowna
and Toronto, Canada. We have operated in British Columbia for 50 years and opened our Ontario
office in 2019, followed by our Kelowna office in 2023. With over 100 lawyers, we provide a full
spectrum of litigation, insurance, business, and personal law services for clients based in Canada,
the United States, and Europe.

At Alexander Holburn, high-quality work is our baseline. We are dedicated to providing pre- eminent
legal services to clients by forming strategic, service-oriented business partnerships. We are also
equally committed to delivering exceptional customer service to our clients, which begins with
taking the time to get to know our clients’ needs, and the environments they work and operate in.
We not only want to be your advocate, but we also want to be your trusted advisor.

Alexander Holburn lawyers are repeatedly recognized in Best Lawyers in Canada, the Canadian
Legal Lexpert Directory, Benchmark Litigation, and Who'’s Who Legal. In addition to providing
outstanding legal services, we aim to be thought leaders who can add insight beyond the individual
mandates we receive.

Alexander Holburn Beaudin + Lang LLP
Barristers + Solicitors 2700 - 700 West Georgia Street | 2740 - 22 Adelaide Street West | 1100-1631 Dickson Avenue
www.ahbl.ca Vancouver, BC V7Y 1BE Canada | Toronto, ON M5H 4E3 Canada | Kelowna, BC V1Y 0BG Canada

6 | Ontario's Occupiers' Update: Issue 3


https://www.ahbl.ca/people/jennifer-huneault/?utm_source=newsletter&utm_medium=pdf&utm_campaign=ontariosoccupierq1
https://www.ahbl.ca/people/jennifer-huneault/?utm_source=newsletter&utm_medium=pdf&utm_campaign=ontariosoccupierq1
https://www.ahbl.ca/people/jennifer-huneault/?utm_source=newsletter&utm_medium=pdf&utm_campaign=ontariosoccupierq1
mailto:jhuneault@ahbl.ca
https://www.ahbl.ca/vcard?lawyer-id=5521

	1. Longo v. Westin Hotel Management, L.P. 2024 ONSC 3676
	2. Estate of Colleen Haase v. St. Mary’s General Hospital 2024 ONSC 3848
	3. Burley v. City of Ottawa et al, 2024 ONSC 5018
	ABOUT ALEXANDER HOLBURN BEAUDIN + LANG LLP

