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1. T.C.O. Agromart Ltd. v. Sutton Farms (Nacona) Ltd., 2025

ONSC 1996

In T.C.O. Agromart Ltd. v. Sutton Farms (Nacona) Ltd., 2025 ONSC 1996, the Court considered 

the liability of an occupier for damage caused to a crop sprayer. 

On the morning of June 1, 2017, Colin Denyes (“Deynes”) an employee of T.C.O. Agromart Ltd. 

(“TCO”) was driving a crop sprayer (the “Sprayer”) across a private bridge (the “Bridge”) on land 

owned by the defendant Sutton Farms (Naconca) Ltd. (“Sutton Farms”). TCO had been retained 

by Sutton Farms to spray herbicide on Sutton’s corn fields. As the Sprayer crossed over the Bridge, 

it fell off, landing in the Napanee River. $331,559.49 in damage was caused to the Sprayer. 

After receiving a claim for the damage, TCO’s insurer, Co-Operators General Insurance Company 

(“Co-Operators”), paid out $331,559.49 for the Sprayer to be repaired. Co-operators then pursued 

a subrogated claim against Sutton Farms. Sutton Farms denied liability for the loss, but argued 

that if liability was found, TCO’s employee was contributorily negligent. Sutton Farms also 

asserted that the amount paid out for repairs was greater than the replacement value of the 

Sprayer. 

The Sutton family had constructed the Bridge in the early 1900’s to provide easier access between 

lands situated to the north and south of the river. The intended and customary use of the Bridge 

was to transport heavy farm equipment and heavy loads. The Bridge had been rebuilt in 1980. 

The reconstruction including placing concrete abutments on either side of the Bridge. Five steel 

beams, which were attached to the abutments, were placed across the river. The steel beams 

were attached together with space in between, and had a total width of 10 feet. Wood decking 

was placed atop the beams, with the wood deck measuring 16 feet wide, and 57’ long. Running 

the length of both sides of the Bridge were wooden planks that held the wood deck together. A 

heavy cable also ran the length of the Bridge on both sides, which was anchored on each side of 

the riverbank. There was approximately 3 feet of wood overhang outside of the steel beams on 

each side of the Bridge, which was not supported. There were no guardrails or barriers on the 

outer sides of the Bridge in order to facilitate the passage of wide farm equipment. The Bridge, 

being on private property, did not require a building permit nor was it subject to the provisions 

of the Building Code. 

The Bridge was used multiple times per day, with 40-50 vehicle crossings during peak harvest 

season by heavy equipment weighing anywhere from 30,000 to 80,000 pounds.  

The Sprayer, when empty, weighed 31,270 pounds. The width of the Sprayer, from outside tire 

to outside tire, was 157 inches, or just over 13’. 

Denyes had attended at Sutton Farms multiple times in the past and had previously used the 

Bridge. He was aware that the Bridge was 16’ wide. On the date of loss, Denyes advised that he 

had driven the Sprayer approximately two-thirds of the way across when the wood planking on 

https://www.canlii.org/en/on/onsc/doc/2025/2025onsc1996/2025onsc1996.html?resultId=b029907eb5f148248c18ad6af4bae67f&searchId=2025-07-13T15:20:17:103/e6594f4855ee4648ba4725e3bc532e48
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc1996/2025onsc1996.html?resultId=b029907eb5f148248c18ad6af4bae67f&searchId=2025-07-13T15:20:17:103/e6594f4855ee4648ba4725e3bc532e48
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the right side of the Bridge broke under the Sprayer’s right front tire, causing it to roll off the 

Bridge and into the river. Denyes was able to escape the Sprayer, but for 10 hours the Sprayer 

remained almost entirely submerged in the Napanee River.  

Once extracted from the river, damage was assessed and costs of repairs were valued at 

$331,559.49. A Proof of Loss form indicated that the total loss was $357,538.03. The cost of a 

new replacement Sprayer was estimated to be $435,910.00. 

The Court began its analysis with an assessment of liability pursuant to section 3 (1) of the 

Occupiers’ Liability Act, namely that “occupier of premises owes a duty to take such care as in all 

the circumstances of the case is reasonable to see that persons entering on the premises, and 

the property brought on the premises by those persons are reasonably safe while on the 

premises”. It was accepted that Sutton Farms was an occupier of the property and, as such, it 

owed a duty to make the premises safe for Denyes and the Sprayer. 

The Court reminds us that to succeed with a negligence claim, a plaintiff must be able to establish 

all four essential elements: (1) that a defendant owed the plaintiff a duty of care to avoid the 

kind of loss alleged; (2) the defendant’s conduct breached that duty by failing to observe the 

applicable standard of care; (3) the plaintiff sustained compensable damage; and (4) the damage 

was caused, in fact and in law, by the defendant’s breach. In the present case, it was the fourth 

element of the test – causation – that was first addressed – i.e. did Sutton Farm’s negligent 

conduct cause the accident. 

TCO asserted that the cause of the loss was the improper design and construction of the Bridge, 

namely that the overhang was not supported, and the wooden deck was not secured to the 

beams and was therefore susceptible to shifting. It further asserted that the Bridge was in a state 

of disrepair and that Sutton Farms failed to warn of the unsupported overhang. In response, 

Sutton Farms blamed driver error. 

Both TCO and Sutton Farms retained experts who testified in the course of the trial. TCO’s expert 

opined that the Bridge deck was in a state of disrepair, showing signs of wear and decay. Had 

the wooden boards not been decayed, it was the opinion of its expert that they would have been 

capable of supporting the weight of the Sprayer. Moreover, the wooden boards, not being 

secured, had shifted laterally, contributing to the collapse. In contrast, Sutton Farm’s expert 

opined that the loss was caused by human error – Denyes had veered to the right onto the 

overhang, which could not support its weight. Sutton Farm’s expert further opined that there was 

no rot in the portion of the Bridge that collapsed, relying on his examination of the pieces of the 

Bridge that had broken. In an event, had rot been present, there would have been no risk of the 

Bridge collapsing provided that the vehicle was centred over the steel beams. 

The Court preferred the evidence of Sutton Farm’s expert, noting that he had been on site within 

days of the loss and had carefully examined the broken portions of the Bridge. TCO’s expert 

findings that rot must have been present were based on speculation and not the physical 

evidence. Moreover, TCO’s expert, on cross-examination, admitted that if the Sprayer’s tires had 
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been centred on the beams, the Bridge would not have collapsed, regardless of the condition of 

the overhanging wood. He had also conceded in the course of the cross-examination that for the 

right front tire to be over the beam and onto the overhang, some veering or drifting of the Sprayer 

would have had to have occurred. Therefore, the tires of the Sprayer had to have been off centre 

of the beams.  

The Court did consider whether the wood deck had shifted laterally, and hence resulted in the 

Sprayer to not be centred on the beams. This theory was rejected upon reliance of the opinion 

of Sutton Farm’s expert, and was supported by Denyes’ evidence that he did not notice anything 

unusual about the Bridge before he attempted to traverse it.  

The Court concluded that, on the balance of probabilities, Denyes inadvertently steered to the 

right while travelling over the Bridge, thereby bringing the right front tire of the Sprayer onto the 

unsupported overhang, causing it to break, and resulting in the Sprayer falling into the river. 

Having come to this conclusion, the Court then considered TCO’s position that lack of support for 

the overhang contributed to the loss. Considering the opinion of both experts that the overhang 

was not capable of supporting heavy weight, and the opinion of TCO’s expert that the overhang 

should have been supported by steel beams, the Court found that the absence of steel beams 

supporting the overhang was another factual cause of the accident. Lack of warning signs was 

not ultimately found by the Court to be a contributing factor.  

Turning to foreseeability, the Court found that it was not reasonably foreseeable that Denyes 

would inadvertently drift to the right side of the Bridge. It was reasonable for the Suttons to 

assume that an individual such as Denyes - who had previously used the Bridge - had more 

knowledge, experience, and skill than a member of the general public. Consequently, they were 

entitled to assume that he would use that knowledge and experience to safely drive across the 

Bridge. Due to a lack of foreseeability, the Court concluded that the lack of support of the 

overhang was not the legal cause of the loss.  

Despite finding no liability on behalf of Sutton Farms, the Court did go on to consider damages 

and provided a useful summary of the general principles applicable to the assessment of damages 

for tortious damage to property (*at paragraph 111). Based on the principles, the Court assessed 

that the cost of putting TCO into the position it would have been had the accident not occurred 

was $363,326.15, which represented the depreciated value of a replacement sprayer. Had TCO 

been successful, the Court would have also awarded it damages for the cost of a rental sprayer 

at $51,000, along with $8,690 for the cost of preparing the Sprayer for the repair estimate and 

towing. Total damages, if not for liability, would have been awarded in the amount of 

$423,016.15. 
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2. Ouderkirk v. Walkhavern Farms Limited et al., 2025 ONSC

2551

In the matter of Ouderkirk v. Walkhavern Farms Limited et al., 2025 ONSC 2551, the defendants 

moved for summary judgment on the basis that there was no genuine issue for trial. 

The plaintiff, Ryan Ouderkirk (the “Plaintiff”) was the driver of a motor vehicle that struck a steer 

situated in the middle of County Road 42 in Stayner, Ontario, at approximately 9:00 pm. The 

steer was the property of the defendant, Walkhavern Farms Limited (“Walkhavern”), which was 

owned by the defendants Collin Walker and Maud Walker (collectively the “Walkers”).  

Walkhavern operated as a family farm, and included a two acre pasture that housed steer. 

Surrounding the pasture was a paiged wire fencing system. The fence was maintained and 

constantly inspected. The top of the paige wire fence was at least 4’ off the ground and the 

bottom was approximately 2’ from the ground. 

On the date of loss the farm team moved five cattle into the pasture at approximately 9:00 am. 

Prior to moving the cattle, the pasture fence was inspected. The cattle were observed from 9:00 

am to 10:30 am, 11:00 am to approximately 11:40 am, and from 5:00 pm to 6:00 pm. There 

were no concerns identified. Sometime after 6:00 pm the steer escaped and found its way onto 

County Road 42, roughly 1000 feet from its home. 

After the loss, the fence was investigated. Nothing was noted to be wrong with the fence. There 

were no gaps, nor was the fence pushed down. It was theorized that the steer may have jumped 

the fence after being spooked. The Walkers advised the Court that this was the one and only 

time a steer had escaped from the pasture. 

As a result of the accident, the Plaintiff commenced a claim against the defendants alleging that 

the loss was caused due to negligence and breach of the defendants’ duty of care, relying on the 

Occupiers’ Liability Act. They also founded their claim in public nuisance. 

The defendants took the position that there was no evidentiary foundation to support the 

Plaintiff’s  claims of negligence, breach of duty of care, or public nuisance. They relied upon 

numerous cases dealing with the obligations of farmers and farm animals escaping from a fenced 

area. The plaintiff argued that there were issues of negligence, as well as a breach of duty of 

care, in how the defendants fenced the cows into their pasture, specifically on the basis that the 

defendants failed to comply with government directives and known cattle management 

techniques.  

The Court, in analysing the submissions, noted that the Plaintiff had failed to provide evidence, 

expert or otherwise, to form a nexus between the actions or inactions of the defendants and the 

claims of negligence, or breach of duty of care. Specifically, no evidence had been tendered on 

the size, type, length, or height of the fence that was appropriate; or whether the maintenance 

https://www.canlii.org/en/on/onsc/doc/2025/2025onsc2551/2025onsc2551.html?resultId=f69ba0479bac4d3eb9e39b4e69dd6573&searchId=2025-07-13T15:24:27:762/baf98dbde3a34b7c949b3e013d52c887
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc2551/2025onsc2551.html?resultId=f69ba0479bac4d3eb9e39b4e69dd6573&searchId=2025-07-13T15:24:27:762/baf98dbde3a34b7c949b3e013d52c887
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of the fence or scheduling of the maintenance was improper in any way. Evidence on the actions 

or inactions of the defendants was required in order to find the defendants responsible in law. 

The mere fact that a farm animal escaped an enclosure was not enough to establish negligence 

or a breach of duty of care. With regards to the claims of public nuisance, the Plaintiff was 

required to prove on the balance of probabilities that an activity of the defendants unreasonably 

interfered with the public’s interest in question for health, safety, morality, comfort or 

convenience. The Plaintiff failed to tender evidence in support of same. 

Accordingly, there was no genuine issue for trial and summary judgment was granted. 
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3. Sprowl v. First Capital, 2025 ONSC 3628

On January 12, 2020, as approximately 12:20 pm, almost 81 year old Rose Marie Sprowl 

(“Sprowl”) slipped and fell on ice in the parking lot of the Bridgeport Plaza in Waterloo, Ontario 

(the “Plaza”), sustaining a hip fracture. As a result, she commenced a claim against First Capital 

(Bridgeport) Corporation (“First Capital”) - owner of the plaza, and Mal-Mal Enterprise (operating 

as Clintar Landscape Management) (“Clintar”) - the plaza winter maintenance contractor. The 

parties agreed on damages, but liability for the fall was in dispute.  

Sprowl’s Activity on the Date of Loss 

On the date of loss Sprowl had driven herself to the Plaza with the intention of attending in a 

Rogers store to pay a bill, and to do some shopping. The Plaza housed various retail stores and 

a large parking lot approximately 6 acres in size. Sprowl parked her vehicle closer to the west 

end of the Plaza. After parking at approximately 10:00 am, Sprowl walked north from her vehicle 

towards the Rogers store, but discovered that it did not open until 11:00 am. She decided to pass 

the time awaiting the opening by attending at a Tim Horton’s located in the Plaza. Accordingly, 

she walked from the Rogers store across the parking lot and towards Tim Hortons, which was 

located at the east end of the Plaza. She was able to do so without issue. At 11:00 am, she 

departed the Tim Hortons and walked back across the parking lot in the opposite direction towards 

the Rogers store. She was able to successfully do so and paid her bill. After departing the Rogers 

store, Sprowl decided to attend at the Plaza Walmart to pick up some groceries. She departed 

Walmart, with her items, just prior to noon, and walked south across the parking lot towards her 

car to place her groceries in her vehicle. With the items placed in her vehicle, she then made a 

last minute decision to attend at the Plaza Bulk Barn. She walked west from her vehicle across 

the parking lot again towards the Bulk Barn. Upon finding it closed, she began to walk back 

towards her vehicle, and at the mid-way point of the western half of the parking lot, Sprowl fell.  

At the time that Sprowl fell, she will say that she was not in a hurry. The only item she was 

carrying was her purse. She was wearing “suitable winter boots that were in good condition”. The 

fall was caused by one of Sprowl’s feet sliding on a patch of ice that she estimated to be the size 

of “at least a twin bed”, causing it to slip out from under her. The patch of ice was located within 

double rows of parking spaces – i.e. not in a driving lane. Sprowl will say that she did not see any 

salt in the parking lot, including the area of the fall. It was not snowing at the time of the fall, 

but Sprowl advised that there was a layer of light “fluffy” snow covering the parking lot. She 

admitted to the Court that she had noticed that the parking lot was slippery in various areas as 

she traversed it that day. 

Clintar’s Maintenance Activities 

Clintar provided evidence to the Court on the maintenance of the parking lot. It noted that on the 

day prior to the loss the temperature was above 0º Celsius, and that no plowing had been done. 

Clintar had last attended at the lot at 5:50 pm the day prior. The evening prior to the loss Clintar 

https://www.canlii.org/en/on/onsc/doc/2025/2025onsc3628/2025onsc3628.html?resultId=1b03e9fbe7c34dcb8356cfc9afc5c212&searchId=2025-07-13T15:25:56:333/7a20503c35fc4f1cbc2c0cda3e3d00e0
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had been actively monitoring the weather as it was anticipated that there would be an “all hands-

on-deck” weather event the next day. Emails internal to Clintar noted that freezing rain was 

“inevitable” during the evening prior to the loss, and directed that salters be set up for 1:00 am 

and 2:00 am on the date of loss. Clintar employees had come in early on the date of loss to be 

deployed for salting, or pre-salting before the rain froze to the ground, in the early morning hours 

of January 12. After determining that the freezing rain was to start later than anticipated, Clintar 

staff were directed to hold off on salting “until there (were) signs of freezing or the forecast (calls) 

for temps to drop quickly shortly thereafter”. Clintar did not want salt to be washed away by the 

rain prior to the temperature dropping, suggesting that to do so would be wasteful and harmful 

to the environment, and would do nothing to reduce ice build-up. 

The predicted freezing rain did not materialize. 

Rain fell from 4:30 am to 5:00 am on January 12, and then turned to snow. The snow began to 

accumulate, resulting in between 2 and 4 cm of snow on the Plaza parking lot surface. The 

employees that had reported to work to operate the salters were sent home, while other operators 

were called in to operate plows. Clintar’s records indicate that a crew arrived at the Plaza to 

shovel and salt sidewalks at 5:50 am, departing at 8:55 am. Two plows were dispatched, arriving 

at 6:10 am. One plowed the lot until 8:25 am, and the other until 8:30 am. Beginning at 8:45 

am, the parking lot was salted until 9:15 am. The work carried out was inspected by a Clintar 

supervisor between 11:25 am and approximately 11:37 am. A 12:33 pm email indicated that the 

Plaza was “good”. Following the loss, a Clintar employee attended at 8:30 pm to perform spot 

salting for runoff and in open parking spaces that may have been previously occupied by parked 

cars. 

The Applicable Duty & Standard of Care 

Turning to the Court’s analysis of liability, it was agreed that the defendants owed a duty of care 

to Sprowl, further to their status as “occupiers” of the Plaza pursuant to the Occupiers’ Liability 

Act (the “Act”). The defendant’s reasonableness of care was determined on the specific facts 

before it. Turning to the standard of care that the defendants were required to meet, the Court 

adopted the reasoning in the case of in Waldick v. Malcolm, [1991] 2 S.C.R. 456, namely, that 

while the defendants were not required to meet a standard of perfection, they were required to 

“have a system in place to ensure users will be reasonably safe from slipping and falling due to 

weather conditions” and that the “system must be functioning properly”. 

The Plaintiff’s Allegations of Negligence 

It was the position of the plaintiff that Clintar was negligent on the following basis: (1) 

shortcomings in Clintar’s weather monitoring system; (2) the failure to send salters out on time; 

(3) poor methods of plowing and salting; (4) the use of an insufficient amount of salt; and (5)

the use of a superficial inspection process. Moreover, it was asserted that there was no evidence

that First Capital fulfilled the requirement to ensure that Clintar was competent to undertake the

work entrusted to it, as required by section 6(1) of the Act.
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• Weather Monitoring 

Sprowl alleged that Clintar maintained inadequate records of its observations of the weather (*the 

Court noted that they were communicated by two-way radio and not recorded), and that its 

observations were not specific to the Plaza, but were “regional” in nature. It was the view of the 

Court that the evidence did not establish that Clintar failed to monitor the weather properly. It 

specifically noted that, while the two way radio communications had not been preserved, emails 

and other evidence established that the weather was being actively monitored.  Moreover, the 

Court accepted that the conditions present at the Plaza were consistent with the conditions 

regionally, noting that photographs from the nearest CCTV camera and notations in emails were 

consistent with the prevailing weather. 

• Salting before Plowing 

Sprowl alleged that Clintar was negligent in that it failed to salt the parking lot before the plowing 

occurred. The evidence suggested that the parking lot surface was wet and free of snow until 

just before 5:00 am. Snow accumulated between 6:00 am and 7:00 am. Two plows arrived to 

attend to the parking lot shortly after 6:10 am, completing plowing by 8:30. At 8:45 salting began. 

Sprowl  argued that the salters who had been called in could have been deployed to do “pre-

salting” which can have the effect of reducing the strength of the bond between ice and asphalt 

as a preventative measure. The Court found that plowing first at the Plaza made sense in the 

circumstances and was consistent with Transportation Association of Canada standards, which 

recommend that “snow should be plowed from the treatment area prior to the application of a 

freeze point depressant [e.g. salt] to minimize the amount of material needed, and the potential 

for dilution and refreeze”. Plowing before salting was not negligent in the circumstances. 

• Inadequate methods of Plowing, Salting, and Inspection 

Sprowl submitted that Clintar’s method of plowing and salting was inadequate because it gave 

insufficient attention to the parking spaces in the lot, focusing instead on the lanes between the 

rows of spaces. Further, it was argued that Clintar’s inadequate inspection system prevented it 

from correcting problems created by this deficiency. Clintar provided evidence that salters were 

operated by driving the truck up and down laneways spreading salt, which would spray into the 

adjacent rows of parking spots. The Court opined that, “the difficulty with this method is that any 

cars parked in the lot would block the distribution of salt into the parking spaces”. It was, 

therefore, important to plow and salt as early as possible when the fewest vehicles were likely to 

be in the parking lot. The contract between the defendants required plowing to be completed by 

8:00 am following an overnight storm. In this case, it was not completed until 8:30 am. While an 

inspection of the lot had been carried out by a Supervisor, the Court noted that said supervisor 

would not get out of their truck during the course of an inspection, which could result in hazards 

being missed.  

There was no evidence before the Court as to how many vehicles were in the lot when plowing 

started, nor when salting started. There was no evidence that any parking lots were plowed or 
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that any attention was paid to snow collecting around parked vehicles. Moreover, no extra 

attention was given to rows of parking spaces where parked vehicles impeded the spray of salt.  

There was evidence in Clintar’s emails that there were concerns in other areas of the Region 

about icy areas in parking spots, with an email late on the date of loss warning overnight crew 

that “there will probably be a lot of sheet ice out there in the parking spaces”.  

Sprowl submitted that Clintar was aware of the danger posed by ice in parking spots on the date 

of loss, but relied on a system of plowing and salting that did not address these concerns. In 

response, Clintar submitted that it did not act unreasonably and that it was not unreasonable, 

even with a “reasonably and profession response to the weather” that there might be isolated 

slippery spots in a parking lot that is 6 acres in size.  

While the Court agreed that Clintar was not to be held to a standard of perfection and that where 

reasonable steps are taken, liability should not attach just because a small patch of ice was 

missed, it found that the evidence supported the conclusion that its inspection and maintenance 

program did little to address the problem of snow and ice in and around the parking spaces and 

in between cars. Moreover, there was no evidence that First Capital had any employee charged 

with monitoring ice and snow in the lot. The Court opined that “while not every step that could 

be imagined needs to be taken, it seems to me that it would have been reasonable to expect that 

Clintar would have some system to take some care to ensure that the rows of parking spaces 

were safe for those enticed to park in them”. While it was not required that each parking space 

be plowed, or that the spaces between parked cars be shoveled, “paying little or no attention to 

the parking spaces (was) not sufficient”, especially when Clintar was clearly aware of the risk of 

ice in the parking spaces. 

Clintar was in breach of section 3(1) of the Act. 

• The Amount of Salt Used

Sprowl submitted that Clintar did not use sufficient salt at the lot given its size. Considering the 

other findings of the Court, it did not consider this issue in depth. The Court did opine, however, 

that the relevant issue before it was whether sufficient salt got into the parking spaces, finding it 

inadequate. 

The Role of First Capital 

On the basis of the evidence before it, the Court was satisfied that, pursuant to section 6(1) of 

the Act, First Capital acted reasonably, in entrusting the winter maintenance of the Plaza to 

Clintar. However, it did not take reasonable steps to ensure that the work had been properly 

done. There was no evidence before the Court that First Capital inspected Clintar’s work, or gave 

any direction to Clintar aside from the content of the winter maintenance contract. While it was 

argued that there was no need for First Capital to inspect Clintar’s work given the systems Clintar 

had in place, the Court found that First Capital’s duties to the plaintiff were imposed by the Act, 

not by a contract between the defendants to which the plaintiff is not a party. The argument in 
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favour of First Capital on this point amounted to the submission that First Capital was relieved of 

its duty under s. 6(1) of the Act to take reasonable steps to be satisfied that “the work had been 

properly done” because it had a contract with Clintar to ensure that the work had been properly 

done. That was not, in the view of the Court, sufficient. In the absence of any evidence that First 

Capital took any step to ensure that Clintar’s work had been completed properly, the Court 

concluded that it took no such step. For these reasons, First Capital was found to be in breach of 

s. 3(1) of the Act, having failed to meet the requirements of s. 6(1) of the Act.

Contributory Negligence 

While it was argued by the defendants that Sprowl should be found contributorily negligent for 

walking on a property she found to be slippery, the Court found no finding of contributory 

negligence on her behalf.  

Conclusion 

The defendants were found, collectively, 100% liable for the plaintiff’s damages. 
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4. MacGarvie v. Attorney General of Canada, 2025 ONSC

3707

The plaintiff, Bradley MacGarvie (the “Plaintiff”) was an inmate at the Bath Institution (the 

“Prison”) on December 9, 2020, when he slipped and fell leaving a building at the Prison. Damages 

between the parties had been agreed up, with liability remaining in issue. 

The defendant, the Attorney General of Canada (the “AG”), conceded that it owed the Plaintiff a 

duty of care as an occupier of the Prison under both the Occupier’s Liability Act, R.S.O 1990, 

c.O.2 (the “Act”) and pursuant to the Corrections and Conditional Release Act, S.C. 1992, c.20

(the “CCRA”). 

The Court was asked to determine the following issues: 

1. What was the condition of the area where the Plaintiff fell?

2. What was the cause of the fall?

3. Did the AG have a reasonable system of inspection and maintenance in place?

4. Was the system of inspection and maintenance followed on the date of loss?

5. Did the Plaintiff fail to take reasonable care for his own safety?

The Fall 

The weather on the date of loss was cold and snowy. Weather records indicate that snow began 

to fall at 4:00 am on the date of loss. The snow continued into the afternoon. The total 

precipitation was 5.3 mm. 

At approximately 9:25 am, the Plaintiff attended at the office of the Correctional Manager, which 

was located in a common room building (the “Building”). There was an outdoor brick interlock 

walkway (the “Walkway”) which lead to the Building. While traversing over the Walkway to the 

Building the Plaintiff advised the Court that he observed a modest accumulation of snow with 

visible icy and slippery spots. The Plaintiff was able to successfully enter the Building. On his way 

out, he slipped within 1 to 1 ½ feet of the Building door, after his “feet went out from under him. 

He fell backwards, striking his head (*he was ultimately diagnosed with a concussion), neck, 

shoulder, and back. While on the ground he observed ice below the snow where he had fallen.   

In the course of his evidence to the Court, the Plaintiff reported that he was wearing running 

shoes when the fall occurred – which was disputed by the defendant.  

Responsibility for Walkway Maintenance 

The Crown was responsible for the maintenance and operation of the Prison. Snow and ice 

removal was the responsibility of Facilities Management at the Prison. Snow and ice removal was 

conducted by staff and inmates employed in the inmates grounds crew (the “Grounds Crew”). As 

of the time of the loss, members of the Grounds Crew were not required to keep logs of snow 

https://www.canlii.org/en/on/onsc/doc/2025/2025onsc3707/2025onsc3707.html?resultId=8325a08319cb49d7b69096f4048c79d6&searchId=2025-07-13T15:28:19:318/85b10f84dbbf41e5bb3442eab245573e
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc3707/2025onsc3707.html?resultId=8325a08319cb49d7b69096f4048c79d6&searchId=2025-07-13T15:28:19:318/85b10f84dbbf41e5bb3442eab245573e
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and/or ice removal, as such there was no documentation available regarding any maintenance 

undertaken on the date of loss. 

Winter Maintenance Practices 

The Prison had a written policy with respect to winter maintenance. The policy advised that, 

before 7:30 a.m. and after 4 p.m., the Correctional Manager was directed to call in staff if there 

was “any accumulation at all considered dangerous”. During regular hours, inmates performed 

snow removal inside the prison walls. Maintenance was carried out according to a priority list, of 

which the subject area (as part of a catch all for building entrances, walkways, and passages) 

was ranked as number 4 out of 10.  Specific to the application of salt, the policies advised that 

salt boxes were located throughout the Prison and it was “encouraged and expected” that they 

be used to “mitigate risks associated with icy conditions”. 

Winter Maintenance on the Date of Loss 

According to an “Inmate Shop/Dept. Attendance Report”, there were four inmates working on 

the Grounds Crew on December 9, 2020. The report indicated they worked in the morning and 

afternoon but did not identify when they started that morning. 

Observations of the Walkway Post-Loss 

Following the fall, the Plaintiff’s fellow inmate, who the Plaintiff had reported the fall to, advised 

the Court that he attended the area of the Walkway where the fall occurred and observed it to 

be snow covered. He took the initiative to shovel and salt the Walkway. He did not observe 

anyone from the Grounds Crew in the area of the Walkway. 

Evidence from employees of the Prison suggested that the walkway had been shoveled and salted 

just prior to the loss, but that following the loss it was observed to be “salty and slushy”.  

The Plaintiff’s Footwear 

While the Plaintiff contended that he was wearing running shoes at the time of the loss, a Prison 

employee who viewed CCTV footage of the fall concluded that the Plaintiff had been wearing 

sandals. 

The CCTV Footage 

The Plaintiff’s fall was captured by video surveillance. It showed the Plaintiff entering the Building. 

Footage interior to the Building appears to show that the floor inside the Building door was wet. 

Footage exterior to the Building captured the Plaintiff leaving the Building and within a few steps 

of the doorway, the footage captures him falling suddenly to the right, out of the view of the 

camera. The footage appears to show the Plaintiff either wearing sandals or “slider” footwear 

that were black in colour and too large for his feet. 
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Liability 

In considering the five issues relevant to liability, as set out above, the Court found: 

1. At the time of the loss, the Walkway had been shoveled and salted, but that insufficient

time had passed for some icy spots to melt completely.

2. The cause of the Plaintiff’s fall was ice on the Walkway.

3. The AG’s written policies for snow removal were reasonable. However, the Court found

that there was a “dearth of evidence about the training of the Grounds Crew and the

supervision and inspection of the work done by them”. For this reason, the Court could

not assess the reasonableness of the AG’s system of inspection and maintenance.

4. While the Grounds Crew had shoveled and salted the Walkway prior to the loss, the AG

did not meet its onus in respect of the reasonableness of the inspection and maintenance

system in place on the date of the loss.

5. The Plaintiff failed to take reasonable care for his own safety. The conditions required him

to take extra care. He was aware that the ground was covered in snow and slippery in

places, and he wore inappropriate footwear for the conditions.

On the basis of the foregoing, the Court found the Plaintiff 50% liable for the loss, with the 

balance of liability falling to the AG for failing to meet its onus in respect of the reasonableness 

of the inspection and maintenance system in place on the date of the loss. 
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5. Adam (Family of) Davidson v. Cummer Avenue United

Church et al., 2025 ONSC 3841

On October 21, 2015, the plaintiff, Adam (Family of) Davidson (“Davidson”), visited a drop-in 

center operated by the defendant, the Cummer Avenue United Church (“CAUC”), and witnessed 

an older couple being berated by a younger man named “Joe”. Joe was cursing at the older 

couple, uttering antisemitic slurs, telling the older couple to return to Russia, and using derogatory 

terms about their Jewish heritage. Davidson went to report Joe’s antisemitic behaviour to the 

program director, Sandra Seepaul (“Seepaul”) and asked that Joe be told to leave. Seepaul told 

Davidson that she could not do anything about a guest’s bad behaviour unless she witnessed it 

herself. She invited Davidson to point out Joe. Seepaul went with Davidson toward Joe, and in 

response, Joe sucker punched Davidson, causing him to fall and injure his back and head.  

As a result of the assault, Davidson sued for damages. He alleged negligence against the CAUC 

and Seepaul, along with a breach of the Occupiers’ Liability Act. The defendants denied liability 

on the basis that the attack was not reasonably foreseeable, and on the basis that they acted 

reasonably in the circumstances. In the alternative, they alleged that Davidson was 75% 

responsible for his injuries given that he raised his voice and pointed his finger at Joe.  

Ultimately, the Court found that both the CAUC and Seepaul owed a duty of care to Davidson, 

that they breached the standard of care applicable to them, and that the breach was the cause 

of Davidson’s injuries. $7,500 in general damages were awarded. 

The Drop-In Centre 

CAUC operated a small drop-in centre once a week between 8:30 and 3:00 pm. The drop-in 

centre provided breakfast and lunch to visitors; provided access to haircuts, showers, and 

clothing; and facilitated access to representatives from various government services. Seepaul had 

been the program director since 2013. Davidson occasionally attended at the drop-in to get a 

haircut and to socialize. 

The Altercation 

Davidson, who is of Jewish descent, attended at the drop-in on the date of loss to have lunch. 

He observed an interaction between Joe – who he did not know – and a couple that were in their 

60s or 70s. Joe was using slurs and was berating the couple. Davidson approached the couple 

who told him that Joe had been harassing them “for weeks”. He was prompted to approach 

Seepaul about the display of antisemitism, wherein he was advised that she needed to observe 

the behaviour prior to asking someone to leave. Davidson was asked to point Joe out to Seepaul. 

Davidson pointed in his general direction, which was insufficient to properly identify him. He and 

Seepaul then walked toward Joe. The consequent events were relayed differently by Davidson 

and Seepaul. 

https://www.canlii.org/en/on/onsc/doc/2025/2025onsc3841/2025onsc3841.html?resultId=7bb9b31b90084056a5dfdb2f261c119a&searchId=2025-07-13T15:30:05:815/fd137f6f3df94255b865acdadabf41f9
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc3841/2025onsc3841.html?resultId=7bb9b31b90084056a5dfdb2f261c119a&searchId=2025-07-13T15:30:05:815/fd137f6f3df94255b865acdadabf41f9
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Seepaul advised the Court that Davidson approached Joe and pointed his finger in his face and 

angrily confronted him about his remarks. Davidson and Joe yelled back and forth and then the 

pair began to push each other. Seepaul told the pair to “go outside to finish it off”. Seepaul tried 

to put her arm between the pair, and Joe punched Davidson, who fell to the floor.  Joe had to be 

“dragged off” Davidson, who had received several blows by the time that the pair were separated. 

Davidson will say that he believed that the purpose of Seepaul wanted to go to Joe was to confront 

him about his remarks. When Seepaul did not say anything, Davidson took it upon himself to 

confront Joe. Joe then attempted to push him, and Davidson will say that he pushed back. 

Davidson recalled Seepaul telling the pair to go outside, which he did not want to do as he was 

not looking for a fight and was apprehensive about Joe’s proclivity to violence. Davidson will say 

that he turned away from Joe and then recalls being punched in the head. He was pulled to the 

ground where he was punched and kicked.  

The police were called. No charges were laid. Both Joe and Davidson were banned from the 

CAUC.  

Questions Before the Court 

The Court was tasked with determining the following: 

1. Is the CAUC liable pursuant to the Occupiers’ Liability Act? 

2. Were the CAUC and/or Seepaul negligent – i.e. did they owe a duty of care to Davidson 

and did they breach a standard of care? 

3. Did their negligence, if any, cause Davidson’s damages? 

4. Is Davidson entitled to damages, and if so, in what amount? 

5. Was Davidson contributorily negligent? 

Duty Under the Occupiers’ Liability Act 

The Court found that the CAUC had a duty of care to take reasonable measures for Davidson’s 

safety, as an occupier of a premise, despite the defendant’s position that it owed no duty of care 

to Davidson because the injury that he suffered was not reasonably foreseeable in that it was 

caused by the unpredictable action of a third party. In doing so, the Court considered the fact 

that the assault occurred as part of a proposed inquiry by Seepaul, the Program Director, about 

conduct that occurred on the premises. Seepaul had created the situation of proximity by inviting 

Davidson to accompany her toward Joe. The Court further considered that the defendant 

operated a drop-in centre for vulnerable adults and in doing so had a duty to ensure the safety 

of the participants. 

The Applicable Standard of Care  

In considering the appropriate standard of care, the Court found after consideration of expert 

opinion on behalf of both parties, that a drop-in centre like the CAUC should have in place 

minimum security elements which included: 
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a. A person in charge with at least 2 years’ experience in managing a drop-in centre or

something similar and had de-escalation training;

b. At least 3 staff or volunteers assigned to supervise the drop-in spaces at all times;

c. An informal screening process at the door;

d. A posted mission statement and set of rules and expectations for those attending;

e. On-going support and training for all employees and volunteers; and

f. Policies and procedures related to health and safety including anti-violence and anti-

harassment.

In the case at hand, the Court found that: 

a. Seepaul met the requirements for an individual in charge;

b. Although there were 11 volunteers on site at the time, there was no expectation or

assignment of specific volunteers to step in to control a difficult situation;

c. The CAUC had an informal screening process at the door;

d. The centre had a posted mission statement and a statement setting out prohibited

behaviours;

e. While volunteers were trained once a year, training specific to anti-discrimination and anti-

harassment was not provided; and

f. CAUC had an Occupational Health and Safety Harassment policy which despite its focus

on employee conduct would have qualified as an anti-harassment policy if he CAUC

interpreted it as such, however, Seepaul advised that “no one ever reads” the policy

suggesting that it was not viewed as a relevant policy applicable to the drop-in centre.

On the basis of the foregoing, CAUC failed in its duty to take reasonable measures to provide for 

the safety of Davidson in that it failed to have volunteers assigned to help supervise the space at 

all times, in failing to provide sufficient training to volunteers, and in failing to have a meaningful 

anti-harassment policy to which its employees felt bound. 

Negligence 

In undertaking its negligence assessment, the Court found that the defendants owed a duty of 

care to Davidson. Seepaul was found to have breached the standard of care applicable to her for 

inviting Davidson to follow her to identify Joe as opposed to ensuring that the parties did not 

come into contact. The CAUC breached to the standard of care applicable to it in not providing 

training to Seepaul on how to handle an anti-discrimination complaint. 

The events that unfolded were foreseeable in that someone accused of antisemitism or 

discrimination may react “strongly”. The breaches of care caused Davidson’s injuries, which were 

not remote. 

Damages 

Davidson attended at the hospital post-assault. He testified that as a result of the assault he was 

caused significant anxiety. Of note, Davidson was on the Autism spectrum and the event was 
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“particularly disturbing” to him. He never re-attended at the CAUC following the end of his 

temporary ban. The inability to return to the CAUC was found to constitute a change in his daily 

activity that warranted compensation. $2,500 was awarded as compensation for the assault, 

$2,500 was awarded for mental distress, and $2,500 was awarded for aggravated damages for 

failing to treat him with dignity in pursuit of his anti-discrimination complaint contrary to CAUC’s 

policy.  Davidson was not contributorily liable.  
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